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IN TIIE COURT OF COMMON PLEAS OF CENTRE COIJNTY,

PENNSYLVANIA

BARRY J. FENCFLA.K

Plaintffi

THE PENNSYLVANIA STATE

LINIVERSITY BOARD OF TRUSTEES,

and MATTHEW SCHUYLER IN HIS

OFFICIAL CAPACITY AS CHARIMAN

Defendants.
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Type o I Pleading: Complaint for
Declaratory Judgment

Filed on Behalf of: Plaintiff

Counsel of Record flor Plaintiff:

OBERMAYER REBMANN I\LAXWELL

& IIIPPEL LLP
Terry L. Mutchler, Esquire (Pa I.D. 308052)

Justin J Boehret, Esquire (Pa I.D. 307633)

Centre Square West

1500 Market Street, Suite 3400

Philadelphia, Pennsylvania 19 I 03

(t) (21s) 665-3000

Terry.Mutchler@obermayer.com

Justin.Boehret@obermayer.com



BARRY J. FENCHAK

frl
E'
:!

ld
ti,
rJ

:{

E
tal
3
D

l'':dTdH
z€:!i!
H F.l rn.r'

HE*H
*=<a.a
E;iE6LJ
zfi:dH4

=;Etr+!=:*r
E -)lDfl

TN THE COURT OF COMMON PLEAS OF

CENTRE COUNTY, PENNSYLVANIA

Plaintif,

a0a6 - ct -@3'ct
NO.

THE PENNSYLVANIA STATE

LINIVERSITY BOARD OF TRUSTEES,

and DAVID KLEPPINGER IN HIS

OFFICIAL CAPACITY AS CHARIMAN

Defendants.

NOTICE TO DEFEND

You have been sued in court. Ifyou wish to defend against the claims set forth in the following

pages, you must take action within twenty (20) days after this complaint and notice are served, by

entering a written appearance personally or by attomey and filing in writing with the court your

defenses or objections to the claims set forth against you. You are wamed that if you fail to do so

the case may proceed without you and ajudgment may be entered against you by the court without

further notice for any money claimed in the complaint or lor any other claim or reliefrequested by

the plaintiffs. You may lose money or properry or other rights important to you.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT

HAVE A LAWYER. GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS

OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER.

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO

PROYIDE YOU WITH INFORMATION ABOUT AGENCIES TFIAT MAY OFFER LEGAL

SER\TCES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE:

Centre County Bar Association

192 Match Factory Pl.

Bellefonte, PA 16823

8 t 4-548-0052
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OBER}{AYER REBMANN MAXWELL & HIPPEL LLP
By: Terry L. Mutchler, Esquire @a. ID No. 308052)

Justin J. Boehret, Esquire (Pa. ID No. 307633)

Centre Square West

1500 Market Street, Suite 3400

Philadelphia, Pennsylvania 19 I 03

(215) 665-3000

Counsel for Plaintif

BARRY J. FENCHAK
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LTNIVERSITY BOARD OF TRUSTEES,

and DAVID M. KLEPPINGER IN HIS

OFFICIAL CAPACITY AS CTIAIRMAN

Defendants

COMPLAINT FOR DECLARATORY RELIEF PURSUAIIT TO

PENNSYLYANIA'S DECLARTORY JUDGMENTS ACT

NOW COMES Plaintiff, Barry J. Fenchak, by and through his undersigned transparency

counsel, Obermayer Rebmann Maxwell & Hippel LLP, and hereby files this Complaint seeking

declaratory and injunctive relief, and in support thereof avers as follows:

PARTIES

1. Plaintiff, Barry J. Fenchak ("Plaintiff') is an adult individual residing at 596

Devonshire Drive, State College, PA 16803.

2. Defendant, Pennsylvania State University Board of Trustees (the "Board" or

collectively, "Defendants") is the goveming body of The Pennsylvania State University (the

"University") with a principal place of business located at 201 Old Main, University Park, PA

16802.



3. Defendant, David Kleppinger ("Chairman Kleppinget'' or collectively,

"Defendants"), is sued solely in his official capacity as Chairman olthe Board of Trustees.

JT]RISDICTION AND VENUE

4. This Honorable Court has subject matter jurisdiction in this matter pursuant to 42

Pa. C.S. $ 931(a), and personal jurisdiction over the defendants pursuant to 42 Pa. C.S. $ 5301(a).

5. Venue is proper in this Court pursuant to Pa. R. Civ. P 1006 and Pa. R. Civ. P.

2103.

FACTUAI, BACKGROUND

6. The University is a public state-related land grant research university founded

in 1855 with 24 campuses across the Commonwealth.

7. The University was originally chartered by an Act of the Pennsylvania

Legislature on February 22, 1855 as the "Farmer's High School of Pennsylvania."

8. In 1862, Congress passed the Morrill Act, known as the Land Grant Act, and it

was adopted by the Pennsylvania General Assembly a year later.

9. In 1863, Penn State was designated as a land gant institution obtaining all the

benefits of the Morrill Act.

10. The University is governed by a Board ofTrustees.

I l. As stated in the bylaws, the purpose of the University is to educate students to

improve the wellbeing and health of individuals and communicates through teaching, research,

and service:

"The University was formed in 1855 as an institution for the education of youth in the

various branches of science, leaming and practical agriculture, as they relate to each

other. The University currently exists as a multi-campus public research university that
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educates students from Pennsylvania, the nation and the world, and improves the

wellbeing and health of individuals and communities though integrated programs of

teaching, research, and service." See Section 1.03 ofthe Amended and Restated Bylaws

of The Pennsylvania State University (the "Amended Bylaws").

12. The University's Board of Trustees is the corporate body established by the

University's Charter and serves as the governing body of the University.

13. The Board delegates day-to-day management of the University President with

certain reserved powers set forth in the Bylaws.

14. Plaintiff, Barry J. Fenchak, is an elected member of the Board of Trustees of

The Pennsylvania State University serving in that capacity since his election by the alumni in

2022.

15. Plaintiff is one of nine (9) voting members of the Board elected by the alumni

serving on the thirfy-six (36) member Board.

16. Plaintiffs position on the Board is uncompensated and he is currently serving a

three-year term, which is set to expire on June 30, 2025.

DEFENDANTS'AATHORITY TO AMEND THE BYLAWS

17. The Pennsylvania legislature has vested authority in members of a non-profit

corporation entitled to vote, in this case the Defendants, with the authority to "adopt, amend

and repeal the bylaws" ofthe corporation. 15 Pa. C.S. $ 5504(a).

18. Importantly, this subpart ofthe statute places limits on the Defendants' authority

to amend their bylaws, and provides that the "bylaws may contain any provisions for managing

the business and regulating the affairs of the corporation not inconsistent with law or the

articles." Id. (Emphasis added).

19. The statute further limits the Defendants' authority to amend their bylaws and



provides that they "shall not have the author to ado orc ect that

is committed expressly to the members b! an:t provisions ofthis suboart " Id., subsection (b).

(Emphasis added).

20. This includes, among other sections, Section 5751 ofTitle 15. Id.

21. Section 5751 provides that membership in a nonprofit corporation "shall be of

classes, and shall be govemed by the rules of admission, retention, suspension and expulsion,

prescribed in bylaws adopted by the members, except that the rules shall be reasonable,

permane to the purpose and purposes of the corporation and egually enforced as to all

members o-f the same class." 15 Pa. C.S. $ 5751(a). (Emphasis added).

22. This standard of reasonableness for bylaws (codified by the legislature in

Section 5751) has long been recognized by the courts as the law in this Commonwealth and

the courts will strike down any bylaw that is clearly unreasonable. ,!ee Dusan v. Firemen's

Pension Fund of Philadelphia, 94 A.2d 353, 355 (Pa. 1953) ("By-laws ofa corporation must

be reasonable and consistent with the corporate objectives expressed in its charter. The Courts

will declare invalid any by-law that is clearly unreasonable.").

THE AMENDED BYLAWS _ CREATION OF THE NOMINATING
SUBCOMMITTEE AND PEKMANENT REMOVAL STANDARDS

23. On or about July 30,2024, the Defendants adopted the Amended Bylaws.

24. Not coincidentally, this timeframe dovetailed with Plaintifls repeated attempts

and complaints about not being able to garner information he needed to meet his fiduciary

obligations as a voting member ofthe Board.

25. On or about February 26, 2025, Defendants, through their newly created

"Nominating Subcommittee" established by the Amended Bylaws, voted that Plaintiff (a duly

elected Trustee) was ineligible to be listed on the ballot in the 2025 alumni trustee election.

1



26. According to Daniel Delligatti, Vice Chair of the Nominating Subcommittee,

the subcommittee's decision was based on Plaintiff s thoughtless recitation of a quote from "A

League of Their Own" (the "lncident") for which the Defendants previously tried to remove

Plaintiff from the board.

27. In his motion to deem Plaintiff "unqualified" and preclude him from the ballot,

Vice Chair Delligatti commented:

"Based on this incident, candidate Fenchak's materials do not reflect alignment with

Penn State's missions and values and for that reason, I move that candidate unqualified

and not included in the ballot."l

28. The Nominating Subcommittee also relied on Plaintifls alleged violations of

the Trustee Code Conduct - Section 2.03 of the Amended Bylaws - as a basis for deeming

Plaintiff "unqualified" and keeping him off the ballot.

29. As detailed below, Section 2.03 of the Amended Bylaws are inconsistent with

Pennsylvania Law in several aspects, and accordingly, they are unla*ful and unenforceable.

30. Furthermore, Mr. Delligatti's comments leave no room for doubt that the

Nominating Subcommittee's decision to exclude Plaintiff from the ballot was also based on the

Incident.

31. The Defendants previously tried to remove Plaintiff from the board on the basis

of this Incident, however, on October 9i, 2024 this Honorable Court entered a preliminary

injunction enjoining the Defendants "from removing Plaintiff from the Board of Trustees by

vote." See a true and correct copy of the Opinion and Injunction Order of this Honorable

inbvs/loein.html
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Court, attached hereto as EIbihiIA.

32. In the face of this Court's preliminary injunction - which was active at all times

material hereto - Defendants ignored this Court's preliminary injunction and utilized their

Nominating Subcommittee to do what they were prohibited from doing by the Court's order:

removing Plaintiff from the Board of Trustees.

33. Moreover, the Nominating Subcommittee and the policies and procedures that

they utilized to preclude Plaintiff from the ballot, derive from provisions of the Amended

Bylaws that Ne inconsistent with Pennsylvania low - specifically Sections 2.01(c), 2.02(c),

2.03(cXeXi), 2.04(c), and 2.05(c).

34. As detailed below, these sections ofthe Amended bylaws are all "inconsistent

with law" as they violate statutory authority and/or well settled precedent ofthe Supreme Court

of Pennsylvania.

35. l5 Pa. C.S. $ 5504 prohibits the Defendants from adopting or amending bylaws

that are "inconsistent with law."

36. Accordingly, Defendants exceeded their authority when they passed these

provisions ofthe Amended Bylaws, and they must be declared unlawful and unenforceable.

SECTION 2.01(C) OF THE AMENDED BYLAWS

37. Section 2.01(c) ofthe Amended Bylaws provides:

..The Board authorizes the Govemance Committee of the Board and its Nominating

Subcommittee to oversee the implementation of Board policies and procedures

regmding the nomination, election and appointment of Trustees. The Committee and

Subcommittee shatl publish and maintain the Appendix to these Bvlaws on

6
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, Plaintiff incorporates herein by reference the averments of his Amended Complaint in action No. 2024-cV-1843-

Cl, attached hereto as EI[ibiLq.
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qualifications, requirements and procedures set forth in the Appendix are binding on

all candidates, nominees or potential appointees."

38. Section 2.01(c) ofthe Amended Bylaws is neither "reasonable" or "germane" to

the stated purpose of the University, and therefore, violates the reasonableness standards

developed by the Pennsylvania Supreme Court and codified by the legislature. See Dugan v.

Firemen's Pension Fund of Philadelphia, supra; 15 Pa. C.S. $ 575 I .

39. Likewise, the derivative policies and procedures adopted by the Nominating Sub

Committee pursuant to Section 2.01(c) cannot be used to preclude Plaintiff from the election

ballot as are neither "reasonable" or "germane" to the stated purpose of the University.

40. Furthermore, Section 2.01(c), and the policies and procedures deriving from it,

have not been "equally enforced as to all members" ofthe alumni trustees - which violates 15

Pa. C.S. $ 5751's equal enforcement requirement.

41. To the contrary, the Defendants have engaged in longstanding retaliatory

campaign against Plaintiffand have selectively enforced these provisions ofthe bylaws against

Plaintiff alone.2

42. For instance, Defendants have repeatedly chosen to ignore serious misconduct

by other trustees, including threats against other trustees - clear violations ofthe Trustee Code

of Conduct - while simultaneously wielding the same Trustee Code of Conduct to punish

Plaintiff for his free expression concerning policy disputes, or more troubling, his pursuit of

critical information (which he is lawfully entitled to) conceming the assets, liabilities of the

University.



43. Section 2.01(c) of the Amended Bylaws violates 15 Pa. C.S. $ 5504's

prohibition against the adoption of bylaws that are "inconsistent with law" - specifically the

"reasonableness" requirement articulated by the Pennsylvania Supreme Court and codified in

l5 Pa. C.S. $ 5751, and the equal enforcement requirement of l5 Pa. C.S. $ 5751.

44. Accordingly, Section 2.01(c) of the Amended Bylaws, and the derivative

policies and procedures adopted by the Nominating Subcommittee, are unla*fi.rl and

unenforceable.

45. Additionally, while the Nominating Subcommittee was created by Section

2.01(c) of the Amended Bylaws, it relied on Section 2.03 as justification for deeming Plaintiff

"unqualified" as a candidate and precluding him from the ballot.

46. As addressed below, Section 2.03 is unlawful by virtue of its unconstitutional

restrictions of Playoffs fundamental rights and direct conflicts with statutory authority and

well settled precedent ofthe Pennsylvania Supreme Court.

47 . Therefore, not only is Section 2.01 in itself unlawful, but the Nominating

Subcommittee's reliance on the unlawful provisions of Section 2.03 further invalidates their

decision to deem Plaintiff unqualified as a candidate and precluding him from the ballot was

unlawful.

48. In short, the actions of the Board to block any person but "yes men and yes

women" from a seat on the Board of Trustees is unlawful.

49. For all these reasons, the Nominating Subcommittee's decision was unlawful

and unenforceable and must be declared as such.

8



SECTION 2.02(c) OF THE AMENDED BYLAWS

50. Section 2.02(c) ofthe Amended Bylaws provides:

"No individual previously removed from the Board under Section 2.05 shall be

eligible to stand for election or serve again as a Trustee; such prohibition is to be

permanent."

51. Section 2.02(c) is inextricably intertwined with Section 2.05 of the Amended

Bylaws, as it has no operability unless a removal has occurred pursuant to Section 2.05 ofthe

Amended Bylaws.

52. As addressed below, the provisions of Section 2.05 ofthe Amended Bylaws

are unlawful as they violate: (a) l5 Pa. C.S. $ 5504's prohibition against the adoption of

bylaws that are "inconsistent with law"; and (b) the "reasonableness" standard adopted by

the Supreme Court and codified in l5 Pa. C.S. $ 5751 .

53. Section 2.02(c), by virtue of its interrwinement with Section 2.05, cannot be

separated from the unlawful provisions of Section 205.

54. Accordingly, Section 2.02 is rendered unlawful and unenforceable as a result

of this subsection.

SECTION 2.03 OF THE AMENDED BYLAWS _ SUBSECTION (C), (E), (D

55. Section 2.03 ofthe Amended Bylaws, titled "Trustee Code ofConduct"

contains several provisions that are inconsistent with Pennsylvania Law.

56. First, subsection (c) provides:

"Meetings and Other Responsibilities. Trustees must prepare diligently, attend

required meetings of the Board (as set forth in Section 2.04), and assigned

committees, and participate constnrctivety in all Board of Trustees meetings and

9



related activities by reading the agenda and supporting materials. Trustees shall

speak openly, freely, and candidly within the Board, while being mindful that any

public dissent from Board decisions must be done as trusted stewards ofa public

institution. Because a university is a free marketplace of competing ideas and

opinions, its govemance mandates open communication as well as principled,

civil, and respectful debate. At the same time, Trustees must always protect and

act in the best interest of the University, being cognizant that the tone and

substance of their words whether in the board room or in public, including on

social media platforms, reflect on the University that they are entrusted to serve

and can adversely affect its wellbeing. While Trustees think independently and

make informed individual decisions about what they feel is in the best interests of

the University, they shall suooort maiority dec of the Board and work

cooperatively with fellow Board members and the Administration to advance

the Universit!'s goals. @ about the Board,

the Univenig ot its students, alumni, community, faculty, staff, and othet

stakeholders do not serve the Universily's interests and are inconsistent with a

Truslee's fiducian oblieation lo act always in the besl inlerests of the

(Iniversity. Trustees shall extend goodwill to one another and to all members of

the University community in board sessions and in public forums, including social

media."

57. In 1776, more than a decade before the adoption ofthe Federal Constitution, this

Commonwealth of Pennsylvania set forth in Article XII of the Declaration of Rights of its first

Constitution the principle "[t]hat the people have a right to freedom of speech, and of writing,

t0



and publishing their sentiments. . . ."

58. Free speech provisions can be found in both Article I, Section 7, and Article [,

Section 20 of the Pennsylvania Constitution.

59. The Pennsylvania Constitution of 1790 further articulated this affirmative

guarantee in language which is preserved in Article I, section 7, of our present Constitution

holding that "The free communication ofthoughts and opinions is one ofthe invaluable rights of

man, and every citizen may freely speak, write, and print on any subject, being responsible for

the abuse ofthat liberry. . . ."

60. Article I, Section 7(a, in pertinent part, states:

"The printing press shall be free to every person who may undertake to examine

the proceedings of the Legislature or any branch of govemment, and no law shall

ever be made to restrain the right thereof. The free communication of thoughts and

opinions is one ofthe invaluable rights ofman, and every citizen may freely speak,

write and print on any subject, being responsible for the abuse ofthat liberty. No

conviction shall be had in any prosecution for the publication ofpapers relating to

the official conduct of officers or men in public capacity, or to any other matter

proper for public investigation or information, where the fact that such publication

was not maliciously or negligently made shall be established to the satisfaction of

the jury; and in all indictments for libels the jury shall have the right to determine

the law and the facts, under the direction ofthe court, as in other cases.

61. Article I - Section 7(b) further states:

"The free communication ofthoughts and opinions is one ofthe invaluable rights

of man, and every citizen may freely speak, write and print on any subject, being

responsible for the abuse of that liberty."

62. Article I, $ 7 has been "routinely recognized as providing broader freedom of

expression than t}re federal constitution." Uniontown Newspapers. Inc. v. Roberts. 839 A.2d

185, 193 (Pa. 2003). See a/so Melvin v. Doe,836 A.2d 42, n' 9 (Pa.2003).

63. It is well settled that a state may provide through its constitution a basis for the

rights and liberties of its citizens independent from that provided by the Federal Constitution,

ll



and that the rights so guaranteed may be more expansive than their federal counterparts.

PruneYard Shopping Center v. Robins,447 U.S. 74, 80-82, 100 S. Ct. 2035,204041,64 L. Ed.

2d741 (1980);see Oregonv. Hass,420 U.S. 714, 719, 95 S. Cr. 1215,1219,43L.Ed.2d570

(1975); Cooper v. Califurnia,386 U.S. 58, 62,87 S. Ct. 788, 79t, 17 L. Ed.2d730 (1967). See

also Commorttealth v. Ware, 446 Pa. 52,284 A.2d 700 (1971), cert. granted sub nom.

Pennsylvania v. Ware, 405 U.S. 987, 92 S. Ct. 1254,31 L. Ed. 2d 453, subsequently vacated and

denied, 406 U.S. 910, 92 S. Ct. 1606, 3 I L. Ed. 2d 821 (1972) ('it appearing that the judgment

below rests upon an adequate state ground"). See generally Brennan, State Constitutiorc and the

Protection of Individual Rights, 90 Harv.L.Rev. 489, 503 (1977).

64. This Court has on numerous occasions recognized the Pennsylvania Constitution

to be an altemative and independent source of individual rights. See, e.g., W'illingv. Mmzocone,

482Pa.377,393 A.2d I155 (1978); Commonwealth v. Triplett,462 Pa. 244,341 A.2d62(1975);

Commonwealth v. Knowles, 459Pa.70,73n.3,327 A.2d 19, 20 n.3 (1974): Commonvealth v.

Platou, 455Pa.258,312 A..2d 29 *170 (1973), cert. denied,4lT U'S. 976,94 S' Ct. 3183,4l L.

Ed.2d 1146 (197 4); Goldman Theatres, Inc. v. Dana, 405 Pa. 83, 173 A.2d 59, cert. denied, 368

U.S. 897, 82 S. Ct. 174,7 L. Ed. 2d 93 (1961).

65. Section 2.03(c) of the Amended Bylaws is an impressible infringement of

Plaintiffs (and every other similarly situated Trustee) fundamental right of free speech and

expression as guaranteed in Article I - Section 7 ofthe Pennsylvania Constitution.

66. The Defendants may choose to pursue policy that turns corporate governance

and oversight on its head, but in doing so they may not override fundamental rights enshrined

in the Pennsylvania Constitution - which is precisely what Section 2.03(c) attempts to

accomplish.
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67. Section 2.03(c) of the Amended Bylaws not only eliminates the right to dissent

by requiring Plaintiff to "support majority decisions" of the Board, but it goes a step further

and prohibits him from making public statements that are deemed "negative" or "critical" of

the Board, the University, and others.

68. In fact, Section 2.03(c) indicates that the making of any "negative or critical

comments" about the Board amounts to a breach of Trustee's fiduciary obligations to the

University.

69. Section 2.03(c) not only precludes Plaintiff from expressing disagreement

with, or otherwise being critical of, the majority decision ofthe Board, but it deems any such

expression of his opinions and ideas to be a breach of his fiduciary duties and the best interests

of the University.

70. Section 2.03(c) is draconian gag order that amounts to a complete

extinguishment of Plaintifls fundamental right of free speech and expression guaranteed by

Article I, $ 7 ofthe Pennsylvania Constitution.

71. Accordingly, Section 2.03 of the Amended Bylaws is rendered unlawful and

unenforceable as a result of subsection (c) and its patently unconstitutional provisions.

72. Next, Section 2.03(e) provides:

"Confrdentiality, Privacy and Access to Information. Trustees shall

respect University policies, including honoring the appropriate designated chamels

for making requests for information or communication. Trustees are entitled to

information that is reasonably related to their duties as Trustees and shall be

cognizant of the burden that their requests place on the Administration- The

of a Trustee's reouestreasonable

13
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Trustee's responsibilities as a m of the Board: anticioated Board

actions/discussiors: and/or the individua Trustee's duties as a member of a

soecific committee. The Board Chair and annllcable committee chairs have

authoritv to review t.he reasonableness of reouests from individual Trus e.l for

information or documents and moy narrow or dew any re?uest deemed to be

bevond the reasonable scooe of a Trustee's le g1timate interest a\ a fiduciarv ofthe

universitv. The Chair ofthe Board serves as the final arbiter of disputes regarding

Trustee requests for information or records. "Confidential information" includes

nonpublic information conceming the University, including its finances, operations,

and personnel, as well as nonpublic information about intemal Board discussions

and dynamics. The confidentiality of University information and data shall be

maintained as a fundamental fiduciary responsibility of Trustees. The unauthorized

release, use, access! or retention of confidential or proprietary information,

regardless of intent, is strictly prohibited. All information fumished to Trustees may

be used only for purposes consistent with such Tmstee's fiduciary duties and

responsibilities to the University. Other state and federal laws (including, for

example, the Family Educational Rights and Privacy Act (FERPA) of 1974) as well

as University policies establish privacy and confidentiality protections for data and

information that may be received by Trustees in the course of their service.

Trustees shall respect and abide by all such laws and policies." (Emphasis added)-

73. In this subsection, Defendants once again attempt to do what the law does not

entitle them to do: qualifi Plainti{fs unqualified and absolute right to information.

74. Pennsylvania has a rich and robust tradition oftransparency in matters of

14



corporate governance.

75. Both courts and the legislature have long recognized a trustee's unqualified

right to obtain corporate records and information.

76. In 1912, the Supreme Court of Pennsylvania first held that a board member of a

corporation had "unqualified" and unfettered access to corporate records as discussed in detail

below. Moreover, the Court held that that assessment ofrecords is solely held by the individual

Trustee - not the Board as a whole. Machen v. Machen & Mayer Electrical Mfg. Co.,85 A.

100 (Pa. 1912).

77 . The courts have made it abundantly clear that a majority of a board of directors

cannot deprive an individual director ofthe right to inspect its books and documents. Machen

v. Machen & Mayer Electrical Mfg. Co.,85 A. 100 (Pa. 1912).

78. The Supreme Court's rationale for this rule is as follows: "the duty to manage

the corporation rests alike upon each and every one of the directors, andtherefore it is the

right of each director to inspect its books and documents." Id., at 102 (Emphasis added).

79. Moreover, the Court recognized that a director's right to inspect the books is

unqualified since "the duties of a director require him to be familiar with the affairs of the

company in order that he may have sufficient information to enable him to join intelligently in

the management ofthe concem. The protection ofthe interests of the company, therefore, require

thathisrighttoaninspectionofthebooksbeabsolute;'Id.,at104(Emphasisadded).

80. The Pennsylvania Supreme Court has similarly held that a trustee's right to access

information about trust property is "absolutely beyond dispute." Wilson v. Bd. of Directors of

City Trusts,188 A. 588, 594 (Pa. 1936).

81. As the Court has reasoned: "to withhold the means of knowledge concerning
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that property is to withhold the power to exercise the duty of preservation;' Id. at 594 (citing

its prior holding in Brown v. Brancato).

82. Similarly, the Commonwealth Court has held that a public board member "has the

right to study, investigate, discuss, and argue problems and issues prior to the public meeting at

which the [board member] may vote." Palm v. Center Twp., 4\5 A.2d 990,992 @a. Commw.

Cr. 1980).

83. The legislature codified these informational rights ofa director in 15 Pa. C.S. $

5512 - which guarantees the informational rights ofPlaintiff.

84. The statute grants trustees such Plaintiff the right to obtain any corporate

information that that is reasonably related to the performance of his duties.

85. Here, Defendants attempt to give themselves the power to limit or narrow a

trustee's request for information:

"The Board Chair and applicable committee chairs hove authority to review the

reasonableness ofrequests from individual Trustees for information or documents and mqt narrow

or deny any request deemed to be beyond the reasorable scope ofa Trustee's legitimate interest

as a fiduciary of the university. "

86. The statute does not grant the Defendants this .

87. They do not get to determine to narrow or deny a trustee's information requests

or otherwise determined what is "reasonably related."

88. Information is "reasonably related" to the performance ofa trustee's duties, or it

is not. That is a legal standard that is decided by the Courts, not the Defendants.

89. To permit the Defendants to make this determination would amount to the

proverbial fox guarding the henhouse.
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90. Section 2.03(e) of the Amended Bylaws is not only an unla*firl flip this

statutory scheme on its head, it completely ignores the Supreme Court's decisions in Machen

and its progeny.

9l . The provisions of Section 2.03(e) are "inconsistent with law" as stated in 15 Pa.

C.S. $ 5504, for they violate the legislature's edicts in 15 Pa. C.S. $ 5512 and the Supreme

Court's precedent set fo(h in Machen and its progeny.

92. Accordingly, Section 2.03(e) is unla'*ful and unenforceable.

93. And lastly, subsection (i) provides:

"Enforcement. Failure to comply with this Code of Conduct is a serious breach and

triggers the enforcement provisions reflected in Section 2.05 (Trustee Sanction or Removal)."

94. This enforcement mechanism in subsection (i) is unlawful as it attempts to

provide Defendants with the power to sanction or remove trustees under Section 2'05, in this

case Plaintiff, for violations of Section 2.03.

95. This is impermissible in light ofthe illegalities identified above in Section 2.03.

96. Accordingly, Section 2.03 of the Amended Bylaws is rendered unlawful as a

result of subsection (i).

SECTION 2.04 OF THE AMENDED BYLAWS

9',7 Section 2.04(c) of the Amended Bylaws provides:

(c) In any interactions with students, faculty, staff, and university-affiliated

groups, Trustees shall be cognizant of their special role and fiduciary

responsibilities. Trustees shall recognize that communication of an individual

Trustee's views can be assumed to be an expression ofthe Board's position as a

whole and should make diligent efforts to avoid such misunderstandings. Trustees
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shall coordinate all media and press statements, interviews and/or background

discussions done in a Trustee capacity with the Board Office, who will engage

Strategic Communications as needed."

98. Section 2.04(c), like Section 2.03(c) is an impermissible infringement on

Plaintifls fundamental right of free speech and expression guaranteed by Article I, $ 7 ofthe

Pennsylvania Constitution.

99. Accordingly, Section 2.03 is rendered unlawful and unenforceable as a result of

the unla*fulness of the aforementioned subsections.

SECTION 2.05(c) OF THE AMENDED BYLAWS

100. Section 2.05(c) ofthe Amended Bylaws provides:

"Removal ofa Trustee shall require ajoint proposal to the Board by the Chair ofthe Board and

the Chair of the Govemance Commiuee that the Board take action to remove a Trustee on the

basis that the Trustee has (i) breached their fiduciary duties to the University, (ii) failed to adhere

to the Code of Cozdzc{; (iii) committed a serious violation of any policy of the University; (iv)

been convicted of any felony; or (v) engaged in other conduct that materially impairs the

Trustee's ability to fulfill their assigrred duties or reflects adversely on the Trustee's fitness to

serve on the Board ofTrustees. Suchjoint proposal shall be fumished in writing to each member

ofthe Board of Trustees not less than ten ( l0) days prior to the meeting ofthe Board of Trustees

at which such matter is to be considered. If the Trustee subject to removal proceedings is a

gubematorial appointee, a letter will be sent to the Govemor and Senate leadership documenting

the violations as part of the process. The Board's factfinding, consideration of and initial

deliberation regarding removal will occur in an Executive Session of the Board. The official

action oftaking a vote on removal will be taken at a public meeting ofthe Board. Removal shall

require the aftirmative vote ofnot less than two-thirds ofthe Trustees present at a duly called
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meeting.'' @mphasis added).

101. l5 Pa. C.S. $ 5504 prohibits the Defendants from adopting or bylaws that are

"inconsistent with law."

102. As outlined above, Section 2.03 ofthe Amended Bylaws (the Trustee Code of

Conduct) is patently unlawful as it violates: (a) fundamental rights guaranteed by the

Pennsylvania Constitution; (b) numerous statutes ofthe legislature; and (c) well settled

precedent of the Pennsylvania Supreme Court.

103. Yet, Section 2.05(c) purports to grant the Defendants the right remove Plaintiff

for violations of the Trustee Code of Conduct.

104. The Defendants may not use the enforcement mechanism of2.05(c) to remove

Plaintiff for violations of an unlatful provision of the bylaws (i.e. Section 2.03).

105. Section 2.05(c) is unlawful to the extent it grants Defendants the power to

remove Plaintiff for violations ofthe Section 2.03 - which is precisely what Defendants seek

to do here.

106. Section 2.03 is unlawful and unenforceable.

WOLATION OF THE PRELIMINARY INJANCTION

lO7. The Defendants attempt to keep Plaintiff off the ballot is unlawful not only

because it was undertaken through unlawful provisions in their Amended Bylaws (1.e. Section

2.01), but the Defendants actions were also undertaken in violation ofthis Honorable Court's

Order of October 9, 2024, and amended on October 11,2024 (collectively, the "lnjunction

Order").

108. The lnjunction Order clearly and unequivocally enjoined the Defendants from

"removing Plaintiff from the Board ofTrustees by vote."

109. At all times relevant, the Injunction Order was in effect, and remains in effect.
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I10. The Defendants have violated the Injunction Order as their vote to deem him

"unqualified" and keep him offthe ballot is a de facto removal by vote.

I I L That the Defendants chose do this through their Nominating Subcommittee via

Section 2.01, as opposed to removal proceedings via Section 2.05, is ofno moment - the fact

is Plaintiff has been permanently removed from Board of Trustees by yote.

ll2. In doing, so the Defendants bypassed not only the will ofthe voters, but the very

authority of this Court and the rule of law.

113. Accordingly, the Nominating Subcommittee's vote must be immediately

overtumed and Plaintiff must be restored to the ballot.

COUNT I

CLAIM FOR DECLARATORY JUDGMENT

PURS uANr r o PENNSYLVANTA 

8.3ru"ffi ;.# 
JUDG MENr s ACr

ll4. Plaintiff incorporates by reference the preceding paragraphs as if fully set forth

herein.

115. In deeming Plaintiff"unqualified" and precluding him from the election ballot, the

Defendants, through their Nominating Subcommittee, acted under the authority of Section 2.01 of

the Amended Bylaws.

116. Moreover, the basis for the Nominating Subcommittees vote were the alleged

violations of Section 2.03 of the Amended Bylaws (Trustee Code of Conduct).

117. As stated above, Sections 2.01,2.02,2.03.2.04 and 2.05 of the Amended Bylaws

were all adopted or amended in violation of 15 Pa. C.S. $ 5504, as they are "inconsistent with

law;'See 15 Pa. C.S. $ 5504.
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I 18. As a result, these provisions of the Amended Bylaws are unlawful and

unenforceable and the Defendants vote was not lawful.

119. The Defendants vote was also undertaken in violation ofthis Court's Preliminary

Injunction Order.

120. Plaintiffs constitutio.al rights have been violated as a result of the Defendants'

utilization ofthese unlawful provisions ofthe Amended Bylaws and the Court's authority has been

undermined by the Defendants' actions.

l2l. Accordingly, an actual case or conkoversy exists between the parties.

122. Furthermore, this is a conffoversy capable of repetition yet evadingjudicial review

to the extent the mootness doctrine applies at any time material to this action.

123. Pursuant to the Declaratory Judgments Act, Plaintiff is entitled to a declaration by

this Court that: the aforementioned provisions of the Amended Bylaws are unlawful; the

Nominating Subcommittees decision is null and void; and Plaintiff is "qualified" and shall be

listed on the top of the ballot as an alumni candidate in the upcoming election for the Board of

Trustees.

124. Defendant is also entitled to preliminary and injunctive relief enjoining the

Defendants and their Nominating Subcommittee from precluding Ptaintiff from the ballot.3

125. Furthermore, the actions of the Defendants' Nominating Subcommittee were

committed in violation of this Honorable Court's Preliminary Injunction Order of October 9,2024,

and amended on October I l, 2024.

3 Plaintiff also files with this Court an Emergency Motion fo. Preliminary lnjunction, which is attached hereto as

EI[iUiL]: and incorporated herein by reference.

2t



WHEREFORE, Ptaintiff, Barry J. Fenchak, demands a declaratory judgement is his favor

and against the Defendants, as follows:

(a) Sections 2.01,2.02,2.03,2.04, and 2.05 of the Amended and Restated Bylaws of

The Pennsylvania State University violate Pennsylvania law and are null and void;

(b) The Nominating Subcommittee's vote of February 26, 2025, deeming Plaintiff

"unqualified" as an alumni candidate and precluding him from election the ballot

is hereby overtumed;

(c) Plaintiff is henceforth deemed "qualified" as an alumni candidate for the

Pennsylvania State University Board of Trustees and shall be eligible to be on the

ballot as an alumni candidate.

Respectfu lly submitted,

OBERMAYER REBMANN MAXWELL

& HIPPEL LLP

/s/ Terry L. Mutchler

/s/ Justin J. Boehret

Terry L. Mutchler (?a. l.D. 308052)

Justin J. Boehret, Esquire (Pa. I.D. 307633)

Center Square West

1500 Market Street, Suite 3400

Philadelphia, PA 19102

Attorneys for P laintif
Barry J. Fenchak

Dated: April 1, 2025
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CERTIFICATE OF COMPLIAIICE

I certi$ that this filing complies with the provisions of the Public Access Policy of the

Unified Judicial System of Pennsylvania: Case Records of the Appellate and Trial Courts that

require filing confidential information and documents differently than non-confidential

information and documents.

Respectfully submitted,

OBERMAYER REBMANN MAXWELL & HIPPEL LLP

/s/ Terry L. Mutchler

/s/ Justin J. Boehret

Terry L. Mutchler (Pa. I.D. 308052)

Justin J. Boehret, Esquire (Pa. I.D. 307633)

Center Square West

1500 Market Street, Suite 3400

Philadetphia, PA 19102

Attorneys for Plaintiff
Barry J. Fenchak

Dated: April l, 2025
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No. 2024-CV-1843-CI

TIIE PENNSYLVANIA STATE

UMVERSITY BOARD OF TRUSTEES,

and MATTIIEW SCHUTLERIN HIS

OFFICIAI CA?ACITY AS CIIAIRMAN

Defendanls.

Attorney for Plaintif: Justin J, Boehret, Esq.

Terry L. Mutchler, Esq.

Erika L. Silverbreit, Esq

Scott E. Diamond, Esq.

Joe H. Tucker, Jr., Esq.

OPINI ON AND ORDER

Marshall, J.

Presenfly before the court is the Emergency Motion for Prelimimry Injunctioo, filed by

Barry J. Fenchak C'Plaintif) on September 23,2024.1n deciding Plaintiffs motioq this Court

considered, atnong other things, (D the aforementioned Motioq (i0 Plainti-ffs Brief in Support

thereof, filed on O ctober 2,2024, (iii) the Brief in Opposition to Plainliffs Emergency Motion for

plsliminary Injunction, filed by Pennsylvania State University ('?Sll" an4 together with the other

individually named defendanb, the "Defendanb") on october 7,2024, and (rv) Defendants'

Response in opposition to Plaintiff s Emergency Motion for Preliminary I{unction, filed october

7,2024. At evidentiary hearing on the Motion was held on october 8, 2024. Upon consideration

of the filings and arguments of the parties, as well as the testimony presented at the october 8,

2024 hearing, the Court frnds as follows:

EO trRD trS

Attor ney for Defendant s :



BACK

Plaintiff is one of 36 voting members of the Board of Trustees of the Penrsylvania State

university . Plaintiff is on€ of nine Trustees elected by alurnni of PSU, and Plaintiff assumed his

position as a Trustee ou or about luly 1,2022. The Board of Trustees is responsible for the

govemAnceandwelialeofPSUandalltheinterestspertainingthereto.Intheexerciseofits

responsibilities,theBoardofTrusteesdelegatesdayto-daymanagemenlandcontolofPSUto

the university Presiden! with certain resewed powers as set forth in the PSU's bylaws ,see Role

of the Board of Trustees in university Govemance, https://tustees.psu.edry'pwpose'

onJulyl6,2024,PlahtifffiledaproseComplaintforDeclaratoryandlnjunctiveRelief

(the ,.complaht ,), 
asking this court to declare that Defendants have failed to provide information

necessary for ptaintiff to exercise his role as Trustee pursuant to 15 Pa. C'S. $5512(a)l In that

Complaint, Plaintitr also asked this Court to compel Defendants to provide the requested

bformation and to permanently enjoin Defendants from committing fi[ther violations of 15 Pa'

C.s.$5512(a)andtopermanentlyenjoinDefendantsftom..conrmittingfi:rtherretaliatorlacts

against Plaintiff, including but not liEited to removal tom the Board.,, See Complaint, July 16'

2024. On August 27,2l24,Pla1]rr|Iftfi1ed a corurseled Amended complaint raising essentially the

same arguments and prayers for relief as the original Complaht'

OTIND

I 
$ 5512. Informatiotrel righh of s director'

(a)Generrlrule.-TotheextentrcasonablyrclatcdlothePerfo.rm.aEceofthedutiesofthedircctor,includingtbose

;ffi#;,"-,,;;" * 
",".u", 

of ,-"- iitree of the board of directors, a dLector ofa oonprofit corporation is

eutitled:
( I ) in perso[ or by any attomey or other agq1t, at any r€asonable time' to insPect and copy corporate books'

records and documeno *d, ;'"idjii*, ,;inrp.a, and recei"" informatiou iegardi.og, the asscts, liabilities

aud operatioas oflhe *rpoof,oo -J-y.rbridirries offh" 
"o.p.oratiol 

iEcorporatcd or otherwise orBaaized

or created under th€ l"n* of tli.-ior-io*"atth that are controlled dtectly oi indirectly by the corporation;

and

Ei to aemana tuat oc co4>oratior cxercise \ hatcver righis it Day h.ve to obtain infc,rmation rcgarding any

other subsidiaries of thc corPorEuon'

l5 Pa. c.S. $5s12(a).
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Since joining the Board ia 2022, Plaintiff has made repeated requests for financial

hformation related to the administative fees that PSU pays inveshent managers to oversee PSII's

endowment, estimated by Plaintiff to be valued at approximateiy $4.5 billion. specifrcally,

Plaintiffallegestbat,perPSU,sIRSFormsgg0fortheyears200S-2018,PSUpaidindusty.

standard administrative fees on its endowment of about 035w, ot avetage. Thereafter, in the

201g-2019 fiscal year, Plaintiff alleges that the admiaistrative fees that were paid fot the

managementoftheendowmentjumpedto2.4g%-we[aboveindustry-standard.Fromthe2018.

20lgfiscalyeartothepresent,theadminishativefeepaidwas2.23%Q0|9-2020),1'95%Q020-

2o2l),|,86%(2021-2022)and1.86%Q022-2023)_StillwellabovewhatPSUwaspayingprior

to the 201 8-2019 year. See Complaint Ex' A- 1'

As a result of this hctease in endowment administration fees, following his election to the

Board'onolalound!,ne2022,Plaintiffrequested..accesstothespecificdataanditemsthat

totaled to the aggregated figr:res listed on the IRS Fome 990s adminishative fees paid reported by

PennStale.,',SeeAmendedComplaint,{5T.Plaintiffwasdeniedaccesstothisbformationand,

despiterepeatedrequestsfortheinformation'Plaintiffhasstillnotreceivedit.Plaintiffavelsthat

herequiresthisinformation..tovoteinaccoldancewithhisfiduciarydrniesinhisroleasTrustee

ofthe$5billionendowmenf,andthatitisultinatelytheBoardofTrusteesthat..maintainsultimate

oversight of the University,s invesEaent assets.', Plaintiff notes that the endowment is the largest

financialassetofPSU,andhearguesthat,asTrustee,heisentitledtoreviewtherequested

information. See ge nerally Amended Complaint' {1-12'

Additionally, on April 29,2024, May 4' 2f}?.4 and May 6' 2024' Plaintiff request'ed

informationrelatedtoapotentiall0-yearconkactbetweenPsUandavendorcalledElevate.

2 ln all cases, admidskatiYe expenses 8re given as a Percestage ofltrvesbetrt

3
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Elevate was purportedly engaged with the goal of "generating a game day engagement' ticketing'

andpremirrmseatirrgandexperiencesstrategyreflectiveofthepassionateNittanyLionfanbase's

priorities, prefetences, and needs.. .,, ,See 
..Elevate 

and PeDn State Atbletics Aloounces Landmark

Partnership fol Ticketing Sales and Experiences,,, Aug. 8' 2024,

https//gopsusports.com/news2024/08/8/elevate.partoership.ThePlaintiff,oneoftheTrustees

enfustedtooverseetheoperationofPSUasawhole,claimsheisunabletoprovidethisCourt

withanyinformationregardingtheElevateconhactbecause_despitebeinginitiallypromisedthe

information_hewasrepeatedlydeniedaccesstothedetailsofthecontact.ouinformationand

beliel Plaintiff testifred that the contract with Elevate has been signed, the contract has a l0-year

termandisworthapproximately$ibillion,anditisrelatedtothe$T00millionrenovationto

PSU,s football stadir:m, Plaintiffavers ttrat, because this contact was touted as a,,means to ensuxe

thefuh:reeconomicstsbilityoftheathleticsdepartrnent"heshouldhavebeengivenaccessto

hformationregardingthecontactsothathecouldfaithfullyvoteinaccordancewithhisfiduciary

dutiesasTrustee'Instead,DefendantsdeniedPlaintiffsrequestsforinformationregardingthe

Elevate contact, wriths to Ptaintiff in an August 20' 2024 email from Board Chairman Schuyler

andTrusteeKleppilgerthattheagreementwithElevatecontahs..commerciallysensitive

hformation,,thatTrusteeFenchdlganalurrrri-electedTrusteewhowasbeingaskOdtovoteonthe

matter,willnotgetaccesstobecause..theUniversityisnotabletoshareduetotegalobiigations

it has to Elevate." See generally Amended Complaint' '1tr84-108'

AlthoughtheCourtheardbackgrorrndtestimonyfromPlaintiffregardingtheclaimsinthe

underlyrnglawsuit,thatisnotthematterirrrmediatelybeforetheCourt'OnJuly19'2024'three

daysafterPlaintifffrledthisunderlyinglawsuitrelatedtotheaforementionedirrformationrequests,

ptaintiff attended a Board of rrustees meeting at pSU's Altoona campus. Following that meeting,
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while making conversation with three members ofthe IT team that provided support for the Board,

plaintiff made a comment, itr the coDtext of a more expansive conversation, to the effect that his

wife says that he cannot wear baseball hats because it makes him look like 
..a 

penis with a hat on.,'

plaintiff made the remark because the Trustees were just provided with gift bags ftom the Altoona

campusthatincludedaPentrstatebaseballhat.Plaintiffexplainedatthehearing,butnotinthe

conversation in Altoona, that his remark was an approximate quote ftom the 1992 PG-rated movie

ALeagueofTheirown,inwhichTomHank,scharactertoldabaseballumpire.}oulooklikea

penis with that little ball cap on."

DefendantslaunchedaninvestigationonthebasisofthisJulylg,2024interactionbetween

plaiotiff and those members of the IT team, who were employees of PSU. Defendants, through the

TrusteeRemovalprocessoutlinedinthePSUbyiaws,3haYenowrecommendedthatPlaintiffbe

removedfromtheBoarilforviolatingtheTrustseCodeofConductasaresultoftheJuly|9,2024

incident.ThereisaspecialmeetingoftheBoardofTrusteesscheduledforoctober10,2024'at

whichtheBoardwillvoteonwhetherPlaiatiffviolatedhisfiduciarydutyasTrusteesuchthathe

shouldberemovedfiomtheBoard.PlahtiffbroughttheinstantMotionforPreliminarylnjunction

iaresponsetheretoandhasaskedthisCourttoenterapreliminaryiljunctionenjoiningthe

Defendants ftom removing Plaintiff from the Board'

DIS CUSSION

A preiiminary injunction is a temporary remedy that is granted until the parties' dispute can

be fully resolved . Cutler v. Chapman,289 A.3d 139 (Pa Commw ' Cf' 2An)' The basic purpose

ofapreliminaryi4juuctionistoprcservethestatusquoasitexistsorpreviouslyexistedpending

3 PSU aDetrded its bylaws on July 30, 2024, apF roximately 1t days after the incident at issue. PSU, iu formulating its

recommendetiol for removal assessed Plaintif s coDduct under the slaqdard for removal in €ffect on the date ofthe

conduct, but has used the Urrportodly more tobust Process contained in

5
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final resolution of the underiying conkoversy between the parties. Flsci et v. Department of Public

welfore, 497 Pa- 267 , 419 A.zd ll'12 (1982). A preliminary injuaction has been described as an

extaordinary remedy that, accordingly, is to be graated only in the most oompelliag cases where

the plaintiff has established a clear right to the relief requested and the wrong to be remedied is

mantfest. Ambrogi v. Reber,Zl}l PA Super 278, g32 A3dg69 (Pa Supet' 2007)'

To obtain a preliminary ioiunction, a petitioner must establish thal: (1) relief is necessary

to prevent immediate and irreparable harrr that cannot be adequately compensated by money

damages; (2) greater injury wiil occur from refusing to grant the injunction than ftom glanttng it;

(3) the i:rjrmction will restore the parties to their status quo as it existed befort the alleged rvrongfui

conduc! (4) the petitionet is likely to prevail on the merits; (5) the injunction is reasonably suited

to abate the offending activity; and (6) the public interest will not be harmed if the injunction is

grarfied.Shepherdv.PinsbwghGlassWorks,LLC,25A'3d1233,1241(Pa'Super'2011)'The

court now considers whether the Plai::tiff has met his burden in establishing the need for a

preliminarY injunclion.

i. Iniunction is Necessary to Prevent Immediate and ltreparable Harm

Inordertobegrantedaprelirrrinaryinjunctioa,Plaintiffmustdemonshatethatthe

requestedinjunctionisnecessarytopteventanimmediateandirreparableharm,TheCourt

believes that Plaintiff has met his burden on this element. The Plaintiff has demonstrated that, if

the october 10, 2024 meeting on PlaintifPs removal is allowed to continue, Plaintiff will almost

assuredlyberemovedfromtheBoardofTrustees.Indeed,theGovemanceCommitteeoftheBoard

of Trustees has already made the recommendation to the chair and vice chair of the Board that

plaintiff be removed. upon his removal, Plaintiff will be divested of the position to whioh he was

duly elected by alum-ni ofPSU, and PlainlifPs ability to challenge his termi:ration wi1l be severely

6
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weakened. Granting the injunction will serve to shield Plaintiffftom the immediate and irreparable

harm that will be caused by his removal fiom ttre Board, and will allow the parties more time to

fi:lly litigate the issues involved in this matter.

whjle this court takes allegations of sexual harassment seriously, the court cannot igrrore

the additional background existing between the parties as discussed herein, inciuding the fact that

Piaintiff filed this underlying lawsuit just three days before the alleged incident at the Altoona

campus. Although Plaintiffs remark was thoughtlessly made, as Plaintiff himself concedes, and

was undoubtedly made worse by PlaintifFs posidon as a Trustee vis-d-vis the IT staffmember, the

court must note t}at the comment was only a small part of a longer, 5-minute conversation with

thelTteam.Theoffendingremarkwasanapproximatequoteftomapopularlgg2moviewith

which the person to whom the coDment was directed (known to the court ooly as '?erson A',)

was apparently not famillar. The court did not hear direct testimony ftom Person A, aud instead

only heard testimoDy from Person's A work supervisor ftnown to the court only as '?erson B")

andtestimonyfromAmberGrove,theheadofEthicsandComplianceatPSU,whoconducted

psu,s investigation into the matter. while this court does not condone Plaintiffs behavior,

particularly coming from a person in a position of power such as Plaintiff toward a person of lesser

power like Person A, the court must consider this additional context as part of Plainti-ffs broader

argurnent that he is being retaliated against. with that context, the fact that the July 19, 2024

incident will form the basis for (accortling to Plaintiffl the fust ever removai of a Trustee ftom the

Board is more suspect. As suctr, this court is of the belid that granting this injunction will prevent

immediate and irreparable harm to Plaintiff in that, if it is not granted, he will be removed from

his position on the Board and will be unable to effeotively defend his claims related to July 19,

2024 and prosecute the underlying lawsuit in ttris case'

7



ii. Greater Injury Will Occur from Re.fusing to Grant the Injunction

For many ofthe same reasons as were listed above, this Court concludes that Plaintiffhas

met his burden on this element. Refusing to gant the iqjunction will result in PlaintifPs removal

from the Board, and will allow the Defendants' alleged retaliatory behavior to go unchecked-

Further, Ptaintiff raise s importaDt claims il his underlying lawsuit that may be foreclosed once he

is removed from the Board. on the other hand the only harm that may result ftom not granting the

injunction is that Petson A may not feel vindicated in her complaint - yet. The court is not

suggesthg that Plaintiff should not face repercussions for his actioas on July 19, 2024, and the

Court notes that steps have already been taken to reduce tle chance of harm coming from

PlaintifPs remaining on the Board, such as Plainliff boing required to attend Board meetings

remotely via zoom, rather than in person This court was not presented with evidence ftom which

it can conclude that Plahtiff presently poses a meaningfi:l risk to anyhdy, and denying the

injunction will result in greater injury - permansnt removal from the Board - to Plahtiff. Granting

the injunction does not cause any meaningful injury to Defendants'

iii. The Injunction will Restore the Parties to the stans Quo as it kisted Before the

All e ge d Wr ongfiil Condrtct

plaintiff must establish that granting his injunction will restore the parties to the status quo

as it existed prior to the alleged wrongful conduct The parties disagree about the appropriate way

to frame this element - Ptaintiff argues thal his p€rmanent Iemoval from tlle Board is the flnal and

ultimate retaliatory act by Defetrdants, such that granting the injunction will rcstore the status quo

as it existed prior to Defendants' invocation of removal proceedhgs. Defendants argue that, by

granting the injunction, Plahtiff will not face consequences for his inappropriate interaction with

person A. The Court begins by notirg that Plaintiff has already faced consequencEs for his

inappropriateinteractionwitlrPersonA;namely,PtaintiffisnowrequiredtoattendBoard

8



meetfurgs via Zoom rather than in person, and Plaintiff has had his "social privileges" as Trustee

revoked. Further, this Court is not suggesting that Plaintiff should not be sanctioned for his

behavior on July 19, 2A4, and, the court finds Defendants characterizatioo that it will be

.,render[ed] ineffectual in its attempts to adjudicate its own Bylaws and determine whether a

Tn:stee as breached his fiduciary duty" to be uncouvincing. In granting this injunction, Defendants

are not barred ftom adjudicati:rg its bylaws and holding Tlustees accountable. Rather, Defendants

are barred ftom adjutlicating their bylaws h a way tha! at least at a priEa facie level' is a

retaliatory, pretextual termination of a Trustee. Granting this iajunction wili maintnin the status

quo io that Plaintiff will not be removed from the Board and will be permitted an oppornrnity to

present the merits of this lawsuit - filed just three days before tlre Altoona incident - as well as the

merits ofhis defense of the July 19,2024 incident.

iv. Plaintiff is Likzly To Prevail On The Merits

In addition to the foregoing background, Plaintiff has testified to and provided

uncontradicted evideoce of a broad pattem of retaliatory behavior that he has faced at the hands of

Defendants since he joined the Board n luly 2022. Since joining the Board, Plaintiff has made

repeated requests for information that he has the right to request and likely has the right to receive

as a Trustee pursuant to 15 Pa. C.S. $5512a and the Pennsylvania Supreme Coun in Machen v-

Machen & Mayer Electrical Mfg. co.,85 A. 100 @a. 1912) ({tlhe right of a director to inspect

the books of the corpomtion like that of a stockholder, exists at common law; but the right of the

former is unqualified, while the latter, to a certain extent, is a qualified right. The reason is that the

duties of a director require him to be familiat with the affairs of the company in order that he may

have sufficient informationlo 
"o3!ls 

him to join inteliigently in the management of the concem'')'
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Rather than provide Plaintiff with the bformation that he has requested Defendants

repeatedly denied the requests and sought an opportunity like the July 19,2024 interaction that

would provide the basis to remove the Plaintiff and permanently end his probing inquiries into the

health of the endowment and other university business for which he has a responsibility'

Additionally, the courts of this commonwealth have routinely ruled against defendants, and

awarded attomey's fees, for the wrongful evasion of the mandates of 15 Pa. C.S. $5512. See Inte

Nonprofit Corporation Trustees to compe! bspection of Corporate Information, 157 A.3d 995

(Pa. Commw. 2017). This court concludes that Plaintiff bas made an adequate showing that he is

likely to prevail on the merits of his underlying lawsuit'

Conversely,Defendantsarguethat,forthiselemen!Plaintiffmustshowalikelihoodof

succeeding on the merits of his Boar d removal (i.e.,lhat Plaintiffwill pelsuade the Trustees not to

remove him on october 10,2024), rather than succeeding on the underlying lawsuit. The cowt

does oot agree with this characterization of the element. Plaintiff brought the instant Motion based

on his credible belief that he will be removed from the board on october 10,2A4, so accepting

Defendants, argument that the Board vote is the appropriate proceeding for this court to analyze

ody serves to thwart Plaintiff s Motion. If Plahtiff expected that he would succeed on the merits

ofthe Board vote, then he never would have filed the instant Motion to prevent his removal' This

court has been presented with credible and, in many instances unconkoverted, evidence that

Plaintiff has been subject to ongoing incidents ofretaliation by Defendants, so this court vYill not

deny Plaintiffs request for a preliminary injunction based on Defendants' averments that Plaintiff

dispose of this preliminary injunction just because Defendants aver that Plahtiff will not succeed

on the october n, 2024 vote, Furthermole, Defendants' hterpretation is inconsistent wit}

precedent established by the appellate courts of this Commonwealth'

10



v. The Iniunction is Reasonably Suited to Abate the Offendiag Activity

An injunction, aftiough an extaordinary measure, is reasonably suited for the situation at

hand. If anyfhing, Plaintiff s prompt removal from Board is the exhaordinary measure in this case.

If the injunction were not granted, Plaintiff would be removed from the Board and his claims of

nrisconduct by Defendants will become much harder, if not impossible, to pIove. On the other

hand, Plaintiff has already been barred from social activities as Trustee and Plaintiff is now

required to attend Bomd meetings remotely yia zoom. Furthet, supportive m€asures bave been

implemented that ensure that Person A will not be required to interact wilh Plaintiff agail

In light of the Plaintiff s allegations of misconduct by Defendants that were caused by

plaintiffs information requests, an hjunction is reasonably suited to abate the retaliatory action of

removing Plahtiff from the Board. Further, because Defendants have already taken significant

steps to separate PlaintiJf ftom other members of the PSU community, this court is not concerned

about fi.rture potentirl tr"rra sqming to anyone as a result ofPlaintifP s conduct'

vi. The Public Interest Will Not Be Harmed if the Injunction is Granted

Fimlly, it is clearly in the public interest to grant the prelininary injunction. PSU is a public

state-related, state-supported, land-grant research university, whose largest financial asset is its

endowment that is valued at over $4 billion and consists, il significant part, of conhibutions fiom

the public to PSU. In 2013-2014, the aitministative expenses paid for the endoument fimd wele

0.62%.Irt2ll8-2019, the fee jImFed to 2.49% and has rcmaiDed above 1'870 since. In light of the

size of the endowmen! the increase in adminishative expenses represents millions of doilars paid

out annually for tie matagement of the endowment that werc not being paid less than a decade

ago. Plaintiff, as a Trustee that was voted into the position by alum:ri ofPSU, is entitled to inquire

about the administrative fees, to whom they were being paid, and how the cost of those fees

impacts the operations of PSU. Granting this injunction serves the public interest by preventing

11



the potentially retaliatory termination of a Trustee based on that Trustees inquiries regarding the

operation of the public uiversity that he serves. Denyiag the injunction and allowing Plaintiffs

removal would re-oast a shadow over the filancial operations of Defendants, to the detriment of

every PSU stakeholder except those at the very top of the PSU hierarchy. As stated previously, it

appears that Plaintiff is entitled to this irformation and granting this injunction will prevent the

pretextual termination of Plaintiff while these requests arc outstanding.

ORDER

AND NOW, this 96 day of October, 2024, PlaintifPs Emergency Motion for Preliminaty

Injunction is hereby GRANTED. Defendants are hereby ENJOINED ftom removing Plaintifffrom

the Board of Trustees by vote. This Preliminary Injunction will remain in effect until the earliest

of (i) its dissolution by the Court, (ii) the conclusion of ttre underlying litigation in this matter, or

(iii) the conclusion of all terms for which Plaintiffhas been duly elected to the Board.

BY THE COURT:

Marshall, Judge
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BARRY J. FENCHAK

Plaintiff,

NO. 2024-CV-1843-Ct

THE PENNSYLVANIA STATE

TINIVERSIry BOARD OF TRUSTEES,

and MATTHEW SCHUYLERIN HIS

OFFICIAL CAPACITY AS CIIARIMAN

Defenda*.

NOTICE TO DEFENI}

You have been sued in court. Ifyou wish to defend against the claims set forth in the following
pages, you must take action within twenlv (20) days after this complaint and notice are served, by

entering a written appearance personally or by attorney and filing in *riting with th€ court your
defenses or objections to the elaims set forth against you. You are wamed that if you fail to do so

the case may proceed without you and ajudgment may be entered against you by the court without
further notice for any money claimed in the complaint or for any other claim or reliefrequested by
the plaintiffs. You may lose money or pmperty or other rights imporlant to you.

YOU SHOULD TAKE TH]S PAPER TO YOUR LAWYER AT ONCE. TF YOU DO NOT
HAVE A LA\\TYTR, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS

OFFICE CAN PROVIDE YOU WITH INTORMATION ABOUT HIRING A LAWYER,

IF YOU CANNOT AFFORD TO HIRE A LAWIER, THIS OFFICE IVLAY BE ABLE TO

PROVIDE YOU WITH INFORN4ATION ABOUT AGENCIES THAT MAY OFFER LEGAL
SERVICES TO ELIGIBLE PERSONS AT A REDUCED FEE OR NO FEE:

Centre County Bar Association

192 Match Factory Pl.

Bellefonte, PA 16823

8 t 4-548-0052
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OBERMAYER REBMANN MAXWELL & HIPPEL LLP
By: Terry L. lv{utchler Esquire (Pa. ID No.308052)

Justin J. Boehret, Esquire (Pa. ID No. 307633)

Erika L. Silverbreit Esquire (?a. tD No. 335018)

Centre Square West

1500 Market Street, Suite 3400

Philadeiphia, Pennsylvania I 9 I 03

(215) 665-3000

Counselfor Plaintifl

BARRY J. FENCHAK

Ptainti$

THE PEI\\SYLVA\ t.A. STATE

UN*IVERSITY BOARD OF TRUSTEES.

and MATTHEW SCHU}LER IN HIS

OFFICIAI CAPACTTY AS CIIARIN.IAN

Defendants.

SEEFH
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lrl E:, rt e H
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l:<

NO. 2024-CV-1843-CI

NIPLAIT-T

NOW COMES Plaintiff, Barry J. Fenchak, by and through his undersigned TmnsParency

counsel, Obermayer Rebmann Maxwell & Hippel LLP, and hereby files ahis Amended Complaint

against the above-captioned defendants, and in support thereof arners as follows:

ItrITRODUCTION

When an individual has the privilege ofjoining ThePennsylvania State University's Board

of Trustees to oversee a nearly $5 Billion endowmen! thalBoard member is handed a copy ofthe

bylaws, not a blindfold. Yet. here, the Universiry asks that Trustee Plaintiffto take a "trust me"

approach and refuses to provide critical informarion lo consider and weigh. In essence' the

University asks the Board members tovote on the welfare ofthis endowmenl wearing a blindfold.

In this First Amended Complaint, Plaintiffrejects this approach and seeks relief as follows.

A\{E),lDED

4814-1092-9629 v I



6. The Pennsylvania State University ("Penn State" or the "University"), is a

public state-related land grant research universiry- founded in 1855 with 24 campuses across

the Commonwealth.

7. The Universiry was originally chanered by an Act of the Pennsylvania

Legislature on Februtry 22, 1855 as the "Farmer's High School of Pennsylvania."

8. In 1862, Congress passed the Morrill Act, known as the Land Grant Ac1, and it

was adopted by the Pennsylvania Ceneral Assembly a year later-

9. ln 1863, Penn Slate was designated as a land grant institution obtaining all the

benefits of the lv{orrill Act.

2'r8?+t09:-%19 vl

PARTIf,S

l. PlaintifL Barry J. Fenchak ("Plaintilf') is an adulr individual residing at 596

Devonshire Drive, State College, PA 16803.

2. Defendant, Pennsylvania State Universiry Board of Trustees (the "Board of

Trustees" or collectively, "Defendants") is a nooprofit corporate entiry" with a principal place of

business located at 201 Old Main. Universiry- Park. PA 16802.

3. Defendant, Matthew Schuyler ("Chairman Schuyler" or collectively,

"Defendants"). is sued solely in his ofticial capaciry as Chairman ofthe Board of Trustees.

JURJSDICTIONAND }TNUE

4. This Honorable Court has subject matter jurisdiction in this matter pursuant to 42

Pa. C.S. $ 931(a), and personal jurisdiction over the defendants pursuant to 42 Pa. C.S. $ 5301(a).

5. Venue is proper in this Court pursuant to Pa. R. Civ. P 1006 and Pa. R. Civ. P.

2103.

STATEMENT OF FACTS



10. In 2O23, the Universitv's endowment was valued at 54.57 Billion.

I L The student population is 87, 90J students in that same year.

12. The University is govemed by a Board ofTrustees.

13. The University's Board of Trustees is the corporate body established by the

University's Charter and is responsible for overseeing, managing, and maximizing benefits of

this endowment explained in detail below.

14. The Board delegates day+o-&y management of the University Prcsident with

certain ressrved powers set forth in the Bylaws.

t5, Plaintift Barry J, Fenchak, is an elected member of the Board of Trustees of

The Pennsylvania State University serving in that capacity since his election by the alumni in

2022.

16. Plaintiff is currently serving a three-year term, which is set to expire on June 30,

2025.

17 . Plaintiff is one of nine (9) voting members of the Board elected by the alumni

serving on the thirt-v-six (36) member Board.

lE. Plaintifls position on lhe Board is uncompensated.

19. Plaintiff regularly attends Board meetings and is active in discussions. and

speaks openly, freely, and candidly in accordancE with the 'expectations of membership"

imposed by the Board's Standing Order VIII.I

20. Defendant Board of Trustees is a nonprofit corPorate body that serves as the

goveming body- of Penn State.

21. According lo the Board of Trustees, it's origin and purposc is summarized as

I https://bpb-us-el.wpmucdn.com/5ites. ps u.edul6san /6/5401fi les/2019/03/stahding-orders-2020-

September.pdf
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follows:

"The Pennsylvonia Slate Universitt yas originalll, charttretl by an.{ct oj the Legislature

of the Comnrontealth of Pennsylvaniu on Februam 22, 1855 as the " Farmers' High

School oJ Pennsylvania". The Monill ,4ct lulso knovn as the Land Grant Act), passed b!-

Congres:; in 1862. was dccepted b! the Pennsylvania Ley;islahrre in 1863 and Penn State

v'as designatcd as the institution in PennElrania to receive the beneJits o{thc llorrill Acl.

7bttqt,, lhe University*, as the Cammonv'eahh's land pyant universily, exists as a multi-

campu:: public resettrch universi4 lhat educates studenls from Pennsylvania. the nalion

antl the v'orltl, and improves the well-being arul health of individuals ond communities

rhrough integroted programs q{ teaching. research, and sertice.

T'ht Boord oJ Trustees o.f the {Lnitersi4' is the corporate bo$. estahlished bv the

Lniwr"\it\, s Charter HirA overall responsibility Jbr thc gorernance and welfare of the

Linh.ersi4 an<l ull the interesls perlai ing thercto. In the exercise oJ'its responsibilities. the

Board oJ Tnt-ttees delegates day-to<ltry monugemcnt and control of the Universit.v to the

Presidenl. u'ith cerlain resert'ed power.s as selforlh in the Liriversiry's B-vlaws. "l

22. Moreover. the Board of Trustees claims to govem with a "holistic approach"

liberal and open access of corPorate records. to directors.

24. ln 1912, the Supreme Courl of Pennsylvania recognized this by ruling that a

board member had "absolute" and unfettered access to corporale records as discussed in detail

below. Moreover, the Court held that that assessment ofrecords is solely held by the individual

Trustee - not the Board as a whole. *lachen v. Llachen & Muy-er Electrical Mfg. Co.,85 A.

2 https://trustees.psu.edu/purpose/
t https:/ftrustees.psu.edu/

and seeks to adyance the institution while "acting in the best interests" ofthe University:

"A.; Penn State's governing borlv, the Board of Trzstees takes a holislic approoch to

guiding goals, policies, and procedures as v'ell as revie\ring and approving Universi{t

butlgets. In partnership u'ifh the presiclcnt, lhc boetrd seeks lo atlvonce the intlitution while

acling in lhe best interesls af the {lniversity communi\'. ln the exercise of its
responsihilities, the board delegates tlal'so-a1u'- 

^"agement 
and cantrol of the Uni'"ersi4'

to the president. with certdin reserted pov;ers a.s setforth in the UniwrsiQ's bylows.

The board comprises thirty'six u-oling members and two ex-oficio non-voling members-

tlrc Pre:sident of the l;niversh.,* and lhe Gowrnor of the Commonweahh of Penn't7*l'"ania'

Llembers represenl rarious entities including, but not limited lo, Pennq'lvania cottnrl

agricultural socielies, business antl industry'. stutlenlt' and /aculry.'r

23. ln this Commonwealth both the legislature and the courts have long favored

4.r 87.1- 1091,9e,:9 vl



100 (Pa. l9l2).

Scooe ofPow-ers

25. Decades ago, the legislature enacted legislation delineating the permissible

scope ofpowers, duties, and safeguards for every nonprofit corporation in the Commonwealth

ofPennsylvania. l5 Pa. C.S. g 55Al et seq.

26. The Defendants are unquestionably subject to the mandates of this law. See ft

re Nonproft Corporation Trustees to Compel Inspection of Corporate Information, 157 A.3d

995 (Pa. Cmwlth. 2017).

27. Subsection 5512(a) ofthe statute grants Plaintiff. as Trustee, an explicit righr to

inspect the University's books, records and documents, and to receive inlormation regarding

the assets. Iiabilities and operations ofthe University:

"(a) General rule.-To the exlent reasonably related to lhe performance ofthe duties af
the director, including those arisingfiom senice as a member ofa committee ofthe board

ofdirectors. a director oJ a nonproftt corporation is entitled:

(l) in Wrson or by any attorn?- or oth* agent, al any reasonable time, to inspect and

copl- corporale boaks, recortls und documenls and, in odtlition, to inspecl, and receive

in/ormation regarding, the assets. liabilitie.s and ooerotions ofthe corporation and any

subsidiaries of the corporation incorporated or otherwise organizecl or crealed under

the lan^s of this Commonweulth that are utntrolled directly or inclirectl-v by the

corporalion; and

{2) to demand thot the corryrution exercise whateter rights it ma.v have to obtain

information regarding any olhet subsidiaries of the corporalion. " 15 Pa. C.S. $

55 l2(a) (Emphasis added).

28. The courts of this Commonwealth have routinely viewed the disclosure

requirements set forth in Section 5512 in a broad and expansive light. ,Sae In re Nonprofit

Corporation Trustees to Compel Inspection of Corporale Information, supra (llolding that

trustees were entitled to recover atlomey's fees in enforcement action where trial court found

that inyestigative and litigation materials fell within the scope of ''assets. liabilities and

l43-l:l-109?-96:9 !l



operations'' ol the Universiry).

Supreme Court ruliag Granting Unoualified Access of Corporate Records

29. For well over a century the courts of this Commonwealth have held that a board

of directors cannot deprive an individual director of the right to inspect its books and

documents. Machenv. Machen & Mayer Elecrical Mfg. Co.,85 A. 100(Pa. 1912).

30. The Supreme Court s rationale for this rule is as follows: '1he dury- to manag€

the corporation rests alike upon each ond etery one of the directors, and tierefore lt is ,he ri4ht

of each director to insp.ct its books and documents." Id., 
^r 

102 @mphasis added).

3l- Moreover, the Court recognized that a director's right to inspect the books is

unqualified since "1hc duties of a director require him to be familiar with rhe aflairs of the

company in order that he may have suft'icient information to enable him to join intelligentl.v- in

the management ofthe concem. The protection ofthe interests of the company, there[ore. require

that his right to an inspection of the boolcs be absolule;' 1d., at I04 @mphasis added).

32- The Pennsylvania Supreme Court has similarly held that a trustee's right to access

information about trust property is "absolutely beyond dispute." Wilson v. Bd of Directors of

City Tnsts, 188 A. 588, 594 (Pa. 1936).

33. As the Court has reasoned: "to withhold the means of knowledge conceming

that property is to withhold the power to exercise the duty of presenation;' Id. at 594 (citing

its prior holding in Brown v. Brancato, 184 A. 89, 9l ).

34. Similarly, the Commonwealth Court has held that a public board member "has the

right to study, investigate, discuss. and argue problems and issues pdor to the public meeting at

wtrich &e [board member] may vote." Paln v. Center Twp-,415 A.2d 990, 992 (Pa. Commw.

Ct. I980).
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35. Since Plaintifls election to the Board of Trustees he has requested certain

information that he believes is necessalv to: familiarize himself with important affairs of the

university; intelligently render decisions necessary to manage the University; and otherwise

faithfully discharge his dutv as trustee to p.otect rhe interests ofthe University.

36. In plain language, Plaintiff needs this information to vote in accordance with

this fiduciary duties in his role as TrustEe of the $5 billion endowment. He is entitled to all of

il per Machen as well as bylaws and corporate code.

37. Plaintiffhas made thess requests for information in good fairh and in accordance

w.ith his legal dutv to act in rhe best interest of the Universiry.

38. As discussed in funher detail below, the information requested by plaintiff

concems maners relating directly to fte endowment, iny€stment and spending policies, and

other operations affecting critical interests of the University.

39. The endowment of the Pennsylvania State Uoiversity is the largest asset rhe

university or.vns and controls. It is valued at approximately $5 billion dollars. The endowment

provides t'unding for numerous university core missions, including scholarship, faculty retention,

and financing ofphysical assets, and directly impacts those missions.

40. Accordingly, the requested information is ofcritical importance to a Trustee such

as Plaintiff.

4l . While the Board of Trustees has delegated various responsibilities and day{o-

day operations concerning the University's investments, it is ultimately the Board of Trustees

that ''maintains ultirnate oversight of the University's investment assets."{

47. "Day-to-day operations" does not mean ceding control or oversight of$5 Billion

to staff.

' ht.p!://oim. psu.edu I sites/ oi-r. /files / 2024{8/ltip-ips-0.pdf
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43. The Board is responsible for oversight of the endowment and for setting the

irvestment and spending policies of the endowment and other long-term investments ofthe

University. Overseeing the efficacy and efficient operation of the endowment is lhe

responsibility - and dury' - ofthe Board.

U. The day-to-day operations of the endowment are administered by the Office of

Irvestment management ('OIlf ").

45. The OIM is govemed by the Board and submits policies and practices for

achieving investment and spending objectives to the Penn State Inv€stment Council ("PSIC")

and to the Board for their approval.

46. The PSIC consists of fourteen (t4) mcmbers, and they approve the inyestment

managers who are paid administrative fees to invest the endowment funds.

47. The PSIC must meet at least once a year and report to the full Board of

Trustees.

48. Their annual report is a broad-brush overview with little detail or contextual

information. It provides headlines but not the full story.

49. Per official policy of the PSIC - and unlike the Board of Trustees - meetings

ofthe PSIC are not subject to the state's Sunshine Act, 65 Pa.C.S. $$ 701'716, but rather

"are only open to PSIC members and invited guests.i

50. Thus, the discussions. decisions and underlying financial information at these

meetings is not generally available. nor it is provided to the Trustees in detail.

Req u ests for Informalion

51. Shortly after his election to the Board of Trustees in the summer of 2022-

Plaintiff reviewed Penn State endowmenl IRS 990 filings from 2008 to 2023 to fully

! https://oim. psu.edu / silesl otn I ftl es /?a2 +08/ltip-ips-0-pdf
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understand the scop€ ofthe endo'*ment he was responsible for as a newly elected rrustee.

52. What he found was extremely concerning to him given his fiduciary duty as a

Trustee.

53. Until recently. the PSIC websire included a policy stating that endowment

administrative expenses should be limited to no more than 75 basis poins per year, which

means 0.75olo of the amount being invested.

54. Within the investment industry, 75 basis points would generally be considered

within areasonable limit. However, the steep tripling of the administrative expenses was cause

for alarm and the need for further probing.

55. Prior to 2016, Penn State's administrative expenses averaged 0.73olo (73 basis

points) per year, or just under the guideline maximum-

56. However, Plaintifls jau' dropped when he saw the jump in administrarive fees

paid during the 2016-2023 timeframe, as those expelses (as reported on penn State,s IRS

Form 990) began to rise dramatically in 201 7, more than tripling the rate within three years.

57. ln light ofsuch a significant jump in said expenses, in June of 2022 Plaintiff,

through prescribed channels, req uested: access to the sDecific dal and items that rotaled to

the assresated fisures listed on the lRS Form 990s adm in istrative fees oaid reoorted bv Penn

State, and other related inlormation concerning the net return (the "initial request").

58. Upon information and beliei the data and informalion requested by Plaintiff

has been shared by'the PSIC *'ith other Trustees on the board.

59. Plaintiffs initial request was communicaled to Trustees, Robert Fenza, vice

chair ofthe Finance Business and Capital Planning Committee, and David Kleppinger, Vice-

Chair of the Board.

60. Mr. Fenza verbally denied Plaintiffs initial request during the Board ofTrustees

948;.+-1n92-9619 vl



orientation session in JLlne of 2022, staring that: "You don't need it. You need to mind your

business and trust others."

6l , Over the next two years, Plaintiff has repeatedly made renewed rcquesas for the

information sought in his initial requesr for without this information he is hamstrung from

performing his duties as a Trustee

6?. Plaintiffs requests were also communicated during numerous email exchanges

by and between Plaintiffand fellow Trustees of the Board, including Shannon Harvey, Sara

Thomdike, Roben Fenza, Chairman Schuyler. and Mary Lee Schneider.

Board Responses to Requests for Information

63. On or about February 16,2024, during an in-person meeting at the Hintz Family

Alumni Center, Trustee Mary Lee Schneider. then serving as the Vice Chair ol the FBCP

Committed, issued a verbal denial to Plaintiffs repeated requests for the information, stating

that: "you will never be given thal information- That is my decision and I will make su/e you

reill never get il."

61. Plaintiff responded to Ms. Schneider's verbal denia! by indicating that he

wished to confirm their conversation by sending an email to her.

65. Ms. Schneider responded to Plaintiff by admining that she "wor'tget it. I've

blocked your emails."

66. Nls. Schneider's admission thal she, as the decision maker for the Board, had

blocked all emails from Plaintiff, demonstrates the Defendants' blatant disregard for their own

bylaws, and more importantly, their lawful duties uader l5 Pa. C'S. $ 5512(a).

67- In rssponse to Ms. Schneider's verbal denial, PlainfitT sent an email to Ms-

Schneider, with copies to the entire Board, including Chairman Schuyler, memorializing the

detai ls of their conversation.
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68. On or about March 5, 2024, Plaintiff submined in writing, another follow-up

request to the Board flor rhe information.

69. OnMarch 7,2A24, ihe Board's secretary, Shannon Harvey, acknowledged receipt

of Plaintiff s written request for information and proposed a response to sarrte by March 12,2A24.

70. Pursuant to 15 Pa- C.S, g 5512 rcquired the Board to disc.lose the information to

Plaintiff within t*.o (2) days of his request-

7l . The Board ofTrustees, consistent with its prior pattern ofdelay and obfuscation.

failed to disclose the information to Plaintiffby March 12s.

72. On March 18, 2024. having received no response lrom Defendants, Plaintiff sent

another follow up email !o Trustee Schuyler and Presidenr ofthe University.

73. Later in the day Trustee Fenchak received an email reply from Board Secretary

Shannon Harvey rvlich, once again, contained no substantive details but rather aggregated and

therefore meaningless information.

74. Once again, the Board failed to provide requested information; Plaintiffdid not

request asgregated in formation.

75. Failure by the Board to comply with its statutory duties under l5 Pa. C.S. $ 5512

prevents him from perlorming an assessment of any olthe conceming issues relating to the

endowment; asset selection; investment advisor performance; and/or investment advisor fees.

76. On or about April 29, 2024, Plaintiff sent follow up to Defendants in writing.

reiterating his initial request for information and proposing a reasonable and simple format in

which it could be provided ro him.

77 . Plaintiffs goal has been to receive information; not litigate, But the Board's action

in repeatedly rebuffing and thwarting him left him no option.

78. On or about May 1,2024, Plaintiff received correspondence from Defendants in

.lE7.1- Il9l-96:t) r I ll



t'hich they again denied his requsst fnr inlbrmation.

79. In their respo,nse. Defendants ihrow a mired bag of excuses a! plai itl, including

that the request is:"unreasonable": ''berond that which objectirely necessary,': -confidential-: and

generally tiat other parties are responsible for oversight ofthe endowmenr.

"\l'hile y,e welcome all trustee's eforts to prepare Jllr and meaningfully participate
in Board proceedings andfulfil their oversight obligations to the Universi!,, yaur requests
go well beyond that. They are unreasanable. bq,tond that which is objectively necessary

for you ks discharge your duties as a trustee, seek informati<tn that is not
maiatainedtprovided in the ordinary- course b1t tfu Liniversitl;, and therefore overb,
burtlensome to the Univ€rsity an{l its representatites.

Wilh resp€ct ,o yow reql4est lor Llnirersiry end<tN,me* information, you nu,ae. already
been provided with agyegated reporting information trotn the llniyersity,s afice of
In-teslment *Ianageuant (Obl) Mcny af the inv€:ttmefits OILI maks on behalf ol the

Unitersity are in private inveslme ntfunds offered to tl* University a.; a fualifed Institutiohat

Bur-er- Cansistenl with indztstry practiL'e, these funcb request that ,he Lh*,ersity maintain
confdentidrry futide {rom those exercising a fduciury- o,-ersight role) of the fun*,
iwestments, oryralions, and processes. which is wly the Universit"v kos provided you and
others with aggregate parlfolit>level information. The Penn$;1,-ania State Investment

Council (PSIC), of which you ale lwt a memb*, is charged yrith aeting as the l|nive$ity's

fiduciary Ji:r these purposes, providing oversight of the University's portfolio. In additian ta
PSIC's oversight role, the Unitersity's in\)estment reporting is aw.lited.by an extemal auditor azd
eack af the cammingled fund iwestments held Lt\ the {,ini,;€rsily art auditrd b1, an external
auditor hired by the firns of/ering the. Junds" ln !ight of the {oregaing. it is our consideretl
judgnent that the farther infarmalion you request is bevond that which is necessary to
discharge yaur responsibilities qs a lrustee.'l

80. This response is direct contradiction not only to 15 Pa- C.S. g 5512 but to the

Supreme Court olPennsylvania decisir:n in lv{achen that a Trustees right "to an inspection af the

book-s be ctbsalate." Machen ,-. )vfachen & Mayer Electrical Mfg Co.,85 A. 100 (Pa. 1912).

81- Machen serves to eviscerate the Board's position ftat it gets to spoon-feed

pureeel baby food to the J6-Member Board *'hile hiding the meat olthe financial and other

workings from ihose same Members

82- Moreover. common sense dictates that a Tr.Lrstee of a 55 billion endowment

responsible ibrthe education and rrelfare of87,903 students as of2023 be given all information
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he or she believes necessary to perform their duties.

83. Subsequent to the Defendants' March 7fi final denial to date ofthe initial request

ior information, Defendants denied yet another requesr lor information made by Plaintiff (he

"Elevate request").

Elevate ontract: Sec0n Request for IuformationC

84. The second request for information concemed the University's award of a

massive contracr to Elevale, a ticketing sales agency, relating ticketing sales for Penn State

foorball games, and other university sports.6

85. The Plaintiff cannot provide specific and further details to this Court on the

contract with Elevate (the "Elevate conract") because the Plaintiff, in his role as Trustee, does

not have a copy of the Eleyate contract, his requests to review the Elevate contract haye been

denied, and ro date the Board has not voted on the Elevate contract.

86. According to reports, the Elevate contract, has the potential to generate up to $l

billion in revenue over the course of the ten ( l0) year deal.7

81. The Elevate contract has been promoted by the University as a vehicle to fund,

in part. a 5700 million renovation ofBeaver Stadium.8

88. This revenue stream has also been trumpeted by University oflicials as a means

to ensure the future economic stability ofthe athletics department.

89. PlaintilFs second request for inforrnation was first communicated to Defendants

during a Board meeting on A.pri124,7024.

deal/S:-:text=Penn%205tate %20Unive.siM,420has%20sisned,sou rcer%2Of amili ith%20the%20proiect.

1 td.
3 https://www-si.com/college/pennstatefootball/penn-state-s-new-ticketing-contrad.could-be-msssive-report-

says-01j4sc6t5y8t
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90. During discussions conceming the University's renovations ofBeaver Stadium,

Vice President of Athletics, Pat Kraft, and fellow board Trustee, Sara Thomdike, disclosed that

an agreement was "pending" with Elevate for the ticketing arrangemenL

91. Despite being a Trustee olthe Board, Plaintiffwas unaware of any negotiations

and./or pending agreemenxs with Etevate prior to this April 241h disclosure during the Board

meeting.

92" In lig;ht of the enormity of this potential. agreement with Elevate, Plaintiff

requested information outlining the proposed terms ofthe Elevale agreement-

93. In response to Plaintiffs request for this information, Pat Kraft promised that

Plaintiff would be provided with the in{crmation, stating: 'you bet."

91. That same day, Plaintiff memorialized his request for &e Elevate information

by transmitting an email to Mr. Pat Kraft and Board Trustee, and Chair of the FBCP Committee,

Robert Fenz-a.

95. On or about )V{ay 6 ,2o24,hzvingreceived no response from Pat Kraft or Trustee

Roben Fenza, Plaintiff sent another follow up email requesting "the contract parameters" of

the Elevate deal.

96. On or about May 7,2024, Plaintiff received correspondence from Chairman

Schuyler and Trustee David Kleppinger, indicating that Plaintifls request for the Elevate

conlract "is not objectively or reasonably related to your duties as a trustee. Additional

information regarding Elevate will be provided to all tustees in the ordinary course."

97. On or about May 28,2024, having received no update from Defendants on the

Eleyate contract. Plaintiff sent an email to Chairman Schuyler and Truste€ Kleppinger

inquiring when such inforrnation would be shared with the rest ofthe board.

98. On or about July 15,2024, more than two (2) months since the Defendants'

48;1-1092-9629 !l 14



promise to disclose the terms of the Elevate contract in the ,.ordinary 
couse,,' plaintiff again

wrote to Defendants and requested an update on the Elevate deal and a copy ofany executed

conrract(s).

99. Thu same day, Trustee Mary Lee Schneider (now serving as Chair of the

Finance Committee) acknowledged rhat the Elevate contact was executed. however, plaintiff

would not be receiving a copy ofthe contract as:

"The contract itself contaiw a confdentiality provision so that both Penn State and
Eleyate can safeguard the competitive terms and conditions contained therein. Given
this, we will not be sharing copies of the executed corrtact. In oddition, this tevel of
detail is nol reasonably or objectively necessary to yout tole as a trustee.'

100. The Board ol Trustees acts as a whole. Therefore. one Trustee does not have

authorit! or more r,,eight than another in voting.

l0l. By refusing to share the details of a $1 Billion contract, a few select Trustees

have taken a'just trust us" approach and are, in essence, asking Trustees to vote blindly in

direct contravention oftheir fiduciary duty.

102. On or about August 16, 2024, Plaintiff sent one last email to Defendants,

renewing his request for the Elevaae contract, *hich at this point in time was fully executed

and binding on both parties.

103. On or about August 20, 2024, Chairman Schuyler and Trustee David Kleppinger

sent written denial of Plaintiffs Elevate request, stating:

"We write in response to your August 6, 2021 request lor lhe Universily's agreement

with Elevate.

On multiple occasions, including April 18, 2021 and May 2, 2021, all trustees vere
provided with detailed information ubout the confidential lnancial guaranlees and

revenue share provi.sion in the proposed arrangement with Elevate. Questions were

posed by" tntstees and an.y'uered b!- University administrators regarding this

information, as wel! as related to the reference checl6 conducted to confirm Elevate

bona fides. As you bto*t, the Baard has receivetl and will continue to receire regular

updales on lhe Besver Stadium renoration project including information on ticket/seal

sales.
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While we welcome trustees' eforts lo prepare for an meaningfully paticipate in Board
proceedings and fulfill their orer.sight ohligotions to the L'niversiry., your reque. ltor
this document ii unreasonable, beyontl that which is objectitely necessary fir yoi to
discharge your dulies as a trustes, arul se.eks information the {inirersiry- is not ible to
share due to legal abligatians it has ta Ele,-ote, Furthermore, your repeated vialations
of your confdentiality obligatians hc,,-e created riskfor t!rc {.ini,-ersity that inform our
decisiotl not to proyide the conlrdct to !,ou.

We are availahle to dtscuss further shauld you wish to do so.

104. Chairman Schuyler'.s response is both split-tongued elling, and troublesome,

105. Telling, that on one hand Chairman Schuyler acknowledges Plaintifls duties as

Trustee ao "meaningfully participate in Board meetirgs" and ii-rlfill his "oversight obligations

!o the University," and yel on the other hand demonstrates his beliefthat Defendants have the

authority to pick and choose which information Plaintilfcan receive in his role as a Trustee.

106. The Penn State Board of Trustees - or any Board of Trustees in this

Commonweal& - should not operate as a buffet-sty Ie of information; with only select

infomration being given to certain Board Members. Machen v. Machen & Mayer Electtical

Mfg. Co.,85 A. 100 (Pa. 1912). f,ach Trustee, as dictated by the Supreme Court, has a right to

all information THE TRUSTEE feels he needs - not what the Board says he nesds.

4I:.+,1rr:,96:9 vl 16

{lnder the terms oJ the Universit;:'s agre€ment with Eletate, disclosure of the
Agreement within the Untversity- is contractually restricted to those individuals who
have a need to knaw such idormation in conn€clion with the llnh,efiity,s duties and
abligations under the Agreement. [n ather words, disrlosare of the Agreement tryithin

lhe Unh;ersity is limited to those persons tasked with carrying out the abligations in the

Agreement including Penn State Finance opetations that sdppofi thase obligations.

Additionally, and despite your fiischoracteri:ation that such claim,t of eonlidentiali4)
are "specious." lhe Elevate Agreement, ahd the lramework of the Agreement itse$
conlains comaercially sensitive informatian that Eleyute has sought ta protsct. yaar

prior conf.dentiality breach related ta Elevate - your diselosure of the existence of a
confdential letter of intent beteeeh the Uniyersity and Elevate in a pubtic meeling of
the B<tard in May 2024 - was raised bv Elevate as o significant concern. Further
sharing of confidential information by you could damage the Uniyersit!-'s relationship
with Elevate.



107. When joining the Board of Trustees of this University. Board Members are

handed Bylaws, not blindfolds.

108. Civen the enormous amount ofrevenue at stake in the Elevate contract. and its

direct ties to another substantial asset of the University (i.e. renovation of Beaver Stadium) it

is inescapable that Plaintilfs second request lor information implicates the keystones of l5

Pas. C.S. $ 5512: the "assets. liabilities, and operatioos" ofPenn State.

Retaliation for Seekin Necessan l n formation

107. Moreover, Plaintiffasserts that in response to his efforts to obtain even the most

basic information of the Board, the Board has taken action to stem his efforts. and those of

anyone w'ho has the temeritv- to inject sunshine into the darkened decision rooms.

108. The most outstanding example ofthis rests with revised language inserted into to

the bylaws by the Defendants on July 30,2024.

109. The new language added to the byla*'s gives the Board Chair and commidee

chairs authority beyond what is permissible under l5 Pa.C.S. $ 5512 to restrict information

available to Trustees. Section 2.03(e) ofthe bylaws states:

The Board Chair and opplicable committee chairs hove authoti.lt to reiew the

reasonableness of requests from individual Trustees for informalion or documents and

may narrow or deny any reques! deemed to be beyond the reasonable scope of a
Trustee's legitimote interest as a fdueiarT- of the univelsit.y. The Chair of the Board

serles as the final arbiter of disputes regarding Trastee requ€sts for inlarmation or

records.

ll0. Defendants' make a thinly veiled excuse by attempring to blanket their actions

under the phrases - that requosted information is outside scope or not necessary.

I I l. Through the gossamer blanket oftheir excuses remains the clearly visible black-

letter language of the law - l5 Pa. C.S. $ 55 l2 - and their own acknowledgment that the Board

ofTrustees "maintains ultimate oversight ofthe University's investment assets."e

e https://oim.p5u-edu I sites I oi.n /liles.l2024{8/ltip-ips_o.pdf
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l12. They run afoul ofthe clear mandates set forth by the legislature in 15 Pa. C.S. $

5512, and longstanding precedent ofthe Pennsylvania Supreme Cou* that holds that Plainti{Fs

right"toaninspectionofthebooksbeabsalute;'Machenv.Machen&MayerElectricalMfg.

Co.,85 A. 100 (Pa. l9l2).

I13. Admiuedly, many factors which might lead to suLoptimal performance of the

Penn State endowmenL including bur not limited to: asset selection, investinent advisor

performance, and investment advisor fees. But hiding information sought by Plaintiffin his initial

requesr, ir is impossible for this Trustee to identifr or make informed decisions concems the

specific factors that may be impeding endowment performance.

I14. Defendants cannot duck the fact that this information is dirtctly related to on3

ofthe core focuser of 15 Pa. C.S. $ 5512(a), as lhe endowment is the largest'asset" ofthe

University.

Plainti ffs Ouali tions

l 15, Given the plain language of ihe statute, the Supreme Court cases and the Bylaws,

Plaintiff is entitled to this information even if he were a laymar. fie law does not hinge

obtaining information to the bootstrap of a degree or degrees'

116. However, when the University resPonds to Plaintiff by saying his requests "are

unreasonable, bv-ond that which is obiectitzly necessary for yttu to diselarge yow duties as a

rrasree " his qualifications do come into play as an asset'

|17'Plaintiff,throughhisknowledge.trainingandexperienceiswellversedinthe

intricacies of finaacc and investment and related operations'

I I 8. Plaintiff holds the foltowing Pennsylvania professional licenses:

a. Series 7 (Ceneral Securities RepresentatiYe Exam);

b. Series 24 (Securities Principal Exam);
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c. Series 63 (Unifon:r Securities Agrnt Slate Law Exam)i

d. Series 65 (Uniform investment Adviser Law Exam);

e. Financial Industry Regulatory Authority (FIllRA) Central Registration

Depository (CRD) # 2431018; and

f. NPN Registration # 2025569.

ll9. He is also an Investment Advisor Representative registered in the stare of

Pennsy-lvania. and has securities licensed in Pennsylvania, Califomi4 Florida. Ceorgiq

Massachusetts. North Carolina, New Jeney, New York. South Carolina Virginia. Vermont, and

Wisconsin.

I 20. Finally, Plaintiffaiso obtained a Masters of Business Administration (MBA) lrom

Per:n Slate-

121. Again, qualifications are not at all necessary to obtain information pursuant to

55 LZ(a). yet Plaintiff s qualifications should be given weight as they underpin his sincere belief

that the reque$ed information is necessary ir otder to properly assess the h€alth and wellbeing

ofthe Univer:ity's assets, liabiliries and operations"

122. The infonaation requested Lry Plalntiffreiates directly to the University's largest

asset: the endowm€nt, and therefore falls squarell' within the "assets, liabiliries, and

operations" ofthe University, as contempleted by l5 Fa. C.S. $ 5512(a).

COUNI I - STATI'TORY CLAIM
E-\FORCEMEIT OF IIISPEC'I'IO)\t PLRSUe\T TO t5 Pa. C.S. S 5512(b)

123. Plaintifl incorporates by rel'erence the preceding paragraphs as if iully set fo*h

herein

124. The Defendants are subjeet to mandates of I 5 Pa. C.S. $ 5512.

125. Pu$uant to subsection (a) oflhe saarurc:
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"To lhe extenl reasorurbly related lo the performance afthe daties ofthe director, including

those arisingfrom service as a member afa committee of the board ofdirectors, a director

of a nonproft corporation is en,illed:

( I ) in persan or hy any atlorne), or other agent, at dn), reasondble time, ta intryct and

copy carporate books, records and documen s and, in addition, to inspect, and ieceive

information thc assets, liabilities afid aperetions of lhe corparalian ancl aty

subsidiaries of lhe carytration incorporated or olherwise organi.ed ar crealed uruler lhe

laws of this Commor*:ealth that ore contralled directl,t; or indirectly by the corporation;

and

(2) to denand that lhe corporution exercise wharever rights it may htwe ta obtain

infalmr$ionregardinganyothersubsidiariesofthecarporatian;'i5Pa.C'S.$5512(a).

126. Pursuant to the express terms ofsubsection (b) ofthe slatute s direclor may

commence an action to enforce inspection where:

"lf the eorpotation, or an aJfcer ar aged lheleof. rert$es to permil an inspection or oblain

or provide informalian sought b,,- a director or atlarney ar othel agent acting ftsr the

direclor pursuctnt to subseclion (a) or doas not reply ta the req1te51 within two business

dcys after lhe requ$t has been matle, the director nay fle an action in the court.for an

order ta compel llte inspection or the obtaining or protidingofthe information. fhe caurl

shall summarilll order lhe corparation to pe rri, the requested inspection ol to obtaifi the

information unless lhe corporation estublishes tha! irrfonnarion other lhan the b-vlor:s to

be ohtained by the exercise oflhe right is ftot rea'ronably related to the performance oJ'the

ctuties af the dtrecktr or that lhe direclor or the Attorney or agent af the director is likely

to use thal informalion in a fidfiner that would riolate the duty of the dircctor to lhe

u:rporation. The order rtf the cour! may contain pravisiot s protecling the corpcsralionfrom

undue bttrden o'' expense arul prohibiting the director from wing the inform$lian in a

manner thal would vio[ate the duty oJ the direclot to lhe @rporation.'' 15 Pa. C.S. $

55 r2(b).

127. As stated above, Piaintiff has an absolwe right io inspect, copy and obtain

informalion relating to the assels, liabilities, and cperations ofthe Universi!.

128. By any reasonable in{efpre0tion, the information sought by Plaintiff here falls

squarely wirhin the "assets" or'operations" ofthe University.

l2g. Furthermore, the information is directly related to the endowment, for rvhich

Plaintiff has oversight duries as a Trustee on the Board.
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ll0. The Defendants have no legal basis to continue withhold this information from

Plaintiff.

I31, Their continuing refusal to disclose this information to Plaintiff is a clear and

unequivocal violation of l5 Pa. C.S. $ 55 12.

132. Moreover, the Defendants pacern of delay and obfuscation with regard to

Plaintifls lawtrl requests for information conduct is the very definition of dilatory. obdurate and

vexatious conduct.

133. Accordingly, Plaintiff is entitled to all reliefavailable under subsection (b) ofthe

statute, in addition to an a$'ard of attomey's fees.

WHEREFORE, Plaintiff, Barr-v J. Fenchak, demands judgment in his favor and against,

Defendants. and asks this Honorable Court to enter an Order compelling Defendants, Pemsylvania

Universit'Board of Trustees, and Matrhew Schuyler, to permir Plaintiffto inspect or obtain the

information he has requested and awarding reasonable Attorney's fees to Plaintirf.

COUNT II
REOUEST FOR PRf,LIMINARY AND PERMANENT IN.IUCTryE RELIEF

134. Plaintiff incorporates by reference the preceding paragraphs as if fully set forth

herein.

135. Preliminary injunctive re lief is appmpriate where:

a. the relief sought by plaintilT is necessary to prcvent immediate and irreparable harm

that cannot be adequately compensated with damages;

b. plaintiffhas a clear right to the relief requested:

c. grcater injury will result by refusing the injunction rather than by granting it;

d. the injunction will restore the parties to their status as if it existed immediatel-v prior

to the alleged wrongful conduct;
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e. the injunction is reasonably suired to abate the offending activity; and

f. the injunction will not adversely affect the public interest.

See Warehime v. Warehime, S& A2d 41, 46 (Pa. 2004).

136. "[T]o sustain a preliminary injunction, the plaintiffs right to relief musr be clear,

the need for relief must be immediate, and the injury must be irreparable if the injunction is not

gnnted;' Sovereign Bankv. Harper,674 A.zd 1085, 1091 (Pa. Super. 1996).

137. Only "reasonable grounds" need exist for a court to grant injunctive relief. 1d. (citing

Wlliam y. Childrerc' Hosp- o/Pittsburg,479 A.2d,45?,453 @a" 198.1).

138. Pennsvlvania courts recognize harm to be irreparable *,hen it cannot be adequately

compensated in damages, either because ofthe nature ofthe right that is injured, or because there

exist no certain pecuniar.v standards for measurements ofdamages- SE/L' Healthcare Pennsylvania

v. Com., I 04 A.3d 495, 508 (Pa. 20 I4).

139. Further, where the offending conduct sought to be restrained through a preliminary'

injunction violates a statutory mandate, ineparable injury will have been established. See

Commorwealth ,-. Coward,4l4 A ,d 91, 98-99 (Pa. 1980) (holding that where a $anrte prescribes

certain activity-. the court need only make a finding that the illegal activity occurred to conclude that

there was irreparable injury forpurposes ofissuing a preliminary injunction); Commonwealth er rel.

Corhett v. Snyder,971 A.2d 28 @a. Cmwlth. 2009) (af{irming issuance of a preliminar.v injunction

and finding that irreparable hann u'as presumed where there was a credible violation ofthe state

consumer protection statute)-

140. The First Am€ndment prohibits laws "'abridging the freedom of speech." One

obvious implication of that rule is that the govemment usually may not imPose prior restraints on

speech. See Near r,, Minnesota ex rel. Olszrn, 283 U.S. 697 ,718-720 (1931). But other implications
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follow too.

141. "As a general matrer," the Firsr Amendm€nt Fohibirs govemment officials from

subjecting individuals to "retaliatory actions" aiier the fact for having engaged in protected speech.

Nieves v. Bartleu,587 u. s. 

-, - 
(20r9) (slip op., tt s) linternal quotation marla omified);

see also Hartman v. ]yloore,547 U.S. 250, 256 (2006).

142" The United States supreme court has herd thar a plaintiff pursuing a First

Amendment retaliation claim must show, among other things, that the government took an

"adverse action" in response to his speech that "would not have been taken absent the retaliatory

motive. ",\'reves, 587 U. S., at _ (slip op.. at 5).

143. The couns put tbese actions into two main buckets: material adverse actions and

immaterial adverse actions.

144. '[D]eprivations less harsh than dismissal,, can sometimes qualifo too. Ruaz v.

Republican Party of lll., 497 U.S. 62, 75 ( 1990).

145. [n the instant PSU case, the retaliation is material. The bylaw changes are

specificall-v designed to suppress Plaintifls speech ofany kind, and those of Board members who

have the temeriit* to ask questions.

146. These bylaws impinge the Firsr Amendment both as a matter of speech but also as

a matter of retaliation.

147. Here, it is clear that the changes would affect PlaintifPs rights irnmediately and

also contain anticipator-'r reuliation in that if he speaks in the future abour the Board's handling of

the $5 Billion investrnent, he is forewamed that he will be removed-

148- The Court has discussed distinguishing material from immaterial adverse actions,

and lhe lower courts holdings are diverse. Some courts have asked whether the government,s
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challenged conduct would "chill a person of ordinary firmness" in the plaintiff's position from

engaging in "future First Amendment activit-v.".&reves. 587 U. S., at 

- 
(slip op., u 4) (intemal

quotation marks omitted) - and that is what Plaintiff in the instant case characterize as anticipatory

reta I iatio n.

149. Other courts have inquired whether a retaliatory action "adversely affected the

plainti{fs . . . protected speech," taking into account things like the relationship between speaker

and retaliator and the nature of the govemment action in question. Suuez Corp. Industries v.

McGra*',2A2 F.ld 676, 686 (CA4 2000).

150. Under any ar,alysis of a Board responsible for a $5 Billion endowment, deny

Plaintiff critical core information about investments and contracts is a material issue. Moreover,

write bylaws that would preclude him speaking about that denial is equivalent to adding Gorilla

glue (Trademark) to an already locked filing cabinet drawer.

15 I . Plaintiff as Trustee of a nonprofit University, is bound not only by the la*, but also

by the bylaws, and the standing orders oflhe Board, and has a legal duty to act in the best interests

ofthe University and faithfully discharge his fiduciary duties and oversight of the assets, liabilities

and operations ofthe University, including the endowment.

152. The Defendanrs refusal to provide Plaintiff with the requested information will

result in immediate and irreparable harm. as it lorces Plaintiffand other similarly situated Trustees

to violate their fiduciary duties to the Uriversity, including their duties to act in the best interests

of the Universiry and provide oversight ofthe assets, liabilities and operalions of the Univenity,

such as the endowment-

153. Without these documents, Plaintiff and other similarly situated cannot faithfully

discharge these fiduciary duties to the University.
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154. Furthermore, Plaintiff, like other similarly situated Board Members, may be

exposed to liabilir,v for breach ofhis fiduciary duties ifthey on matters conceming financial matters

such as the endowment and related investments, without having first conducled a thorough

inspection ofrelated records, and w'ithout educating himself on the context ofthose decisions. This

constitutes immediate and irreparable harm.

155. This injunction will restore the pafiies to their status prior to the Board's wrongful

conduct of refusing to provide Board memben such as Plaintiff with the opportr.rnity to inspect

records,

156. This injunction will not adversely impact the public interest' in fact, it is in pursuit

and in the protection ofthe public's best inlerest that this legal action is filed.

157. Wilhout an injunction, the Board will continue to deny its membership ofrecords

necessar), for them to make completely informed decisions.

158. Plaintiff is legally entitled to the information that he is requested, and immediate

access must be granted to him before the Board vot€s on other significant financial decisions. such

as the Elevate contract discussed above.

159. plaintifffutiher seeks an injunction to enjoin the Board from committing retaliatory

acts against the Plaintiff.

160. In response to Plaintiffs requests for infbrmation congruent *,ith his fiduciary

duties, Board Chsir Schuyler has repeatedly imposed saoctions upon the Plaintiff'

l6l . plaintiffhas been censured by Board Chair Schuyler and the Plaintif|s Board social

privileges have been revoked.

162. The Plaintiff is also prohibited from membership on Board committeeq which

severely limirs his ability to discharge his fiduciary duties and serve the universit-v.
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I6l. Just days ago, the Board prohibited Plainrifffrom anending any board meetirgs in

person.

164. The Board has recently amended its bylaws in a clear attempt to give the Chair

additional power to further restrict access to iniormation by Trustees and to remove Plaintiff from

the Board.

165. The amended bylaws give the Chair ofthe Board and the vice chair ofthe Board

ultimate power over sanction and removal options.

166. Furthermore, the Board's amended bylaws amount to imperrnissible retaliation for

Plaintiffs lawful exercise of his freedom of speech.

167. plaintiffs removal fiom the Board will result in immediate and irreparable harm as

it prevenrs Plaintifffrom discharging his fiduciary dudes to the Universir,v-'

168. This injunction is in pursuit ofthe University's best intergst and to protect an alumni

elected member olthe Board. I1 will not adversely impact the public interest'

169. Considering the amended bylaws. together $ilh the existing sanctions imposed on

plairtiff. it is reasonable for this court to grant injunctive reliefto prevent Plainti{Is removal from

the Board.

WHEREFORE. plainriff requests that this Honorable Court grant relief ordering the Board

of Truslees and chairman Schuyler, and employees to immediately provide him with the

information th* he has requested; and that this court permanently enjoin the Board of Tmstees and

chairman Schuyler from withholding similar records from its membenhip; and thal this court enter

a preliminary injunction pmhibiting the Board from taking any further retaliatory action agBiflst

plaintiff. including but not limited to further censure, rernoval of board privilegcs and/or removal

from the Board; and th* this court grant any funher and additional retiefthat may bejustified under
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law and fact, and further relief that this Cou* deems neccssar).

Respectful 1.v- subm itted.

Dated: August 27, 202.1

By: /s/ Justin J. Boehret

/si Erika. L- Silverbreit

/s/ Teny L. lvlutchler

JUSTIII J. BOEHRET, ESQ.

ERIKA L. SILVERBREIT, ESQ-

TERRY L. MUTCHLER, ESQ.

Counsel for Plaintiff
Transparenc.r- Law arul Public Data Team

OBERMAYER REBMANN MAXWELL

& HIPPEL LLP
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1, Barry J- Fenchak vstify that I am &e Ptaintiffin the above-refsenced action' I fifiher

verifl. that the satemens set fordr in this Amended complaiat are true and cor€t to the b€st of

myknowledge,irforrnationsldbelief.Iunderstandttratthesbrementsma&}rcreinaresubject

to the pnalties of l8 Pa- C.S.A. $ 4904, relating to unswom &lsification !o authodties'

Date:
Barry J. Feuchak



CERTIFICATE OF I.4NCE

I certi$ that this fiIing complies with the provisions of the Public Access Polic-v of the

Linifed Judicial System of Pennsylvania: Cose Records of the Appellate and Trial Court.s th

require filing confidential information aad documents differentl.v than non-confidential

information and documents.

Respectfu lly submitted,

OBERIv{AYERREBMANN }vlAX\lELL & HIPPEL LLP

,'s/ .lurtin J.

Justin J. Boehret, Esquire

Pa. ID No. 307633

Center Square West

I 500 Market Srreet, Suite 3400

Philadelphia, PA 19102

Attomey for Plaintiff

Dated: August 27, 2024
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L\i TIIE COLI'RT OF COII}ION PLEAS OT
CEI{TRE COUNTY, }f,,NNSYLYANIA

BARRY J. TE}ICHAK

PlainriJf,

NO. 2024-CV-1843-CI

THE PEN}ISY-I-VANIA STATE

IJ'}{IYERSITY BOARD OF TRUSTEES,

and MATTIIEW SCHUYLER IN HIS

OFF1CIAL CATACTY AS CFTARIMAN

Defendants.

CERTIFICATE OF SER\fCf.

I. Justin J" Boehret, hereby certi& that on this date a true and correct copy ofthe foregoing

documeni was sened upon the following counsel for the Defendants, via email and regular mail:

Christopher J. Conrad, Esquire

Pa. ID No. 20?348

200 Corporate Center Dr., Ste.300

Camp Hill- PA l70l I
cjconrad,?.mdwcg.com

Altorney for Defendants

OBERMAYER REBMANN MAXWELL & HIPPEL LLP

/s J ustin J. Boehret

Justin J. Boehre! Esquire

Pa. (D No. 107633

Center Square West

1500 Marke! Street, Suite 3400

Philadelphia, PA 19102

Atromey for Plaintiff

Dated: August ?7, 2024
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IN THE COURT OF COMMON PLEAS OF CENTRtr COUNTY,

PENNSYLVANIA

BARRY J. FENCHAK

P laintif,

THE PENNSYLVANIA STATE

LINI\'ERSITY BOARD OF TRUSTEES,

and DAVID KLEPPINGER IN HIS

OFFICIAL CAPACITY AS CHAIRMAN

Defendants.

Docket No. 2025-

Type of Case: Civil Action & Equity

Type of Pleading: EmeyggpgMotion lor
Preliminary Injunction

Filed on Behalf of: Plaintiff

Counsel of Record lor Plaintiff:

OBERMAYER REBMANN N{.AXWELL

& HIPPEL LLP
Terry L. Mutchler, Esquire (Pa LD. 308052)

Justin J Boehret, Esquire (Pa I.D. 307633)

Centre Square West

1500 Market Street, Suite 3400

Philadelphia, Pennsylvania 19103

(t) (2ls) 66s-3000

Terry.Mutchler@obermayer.com

Justin.Boehret@obermayer.com
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IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANIA

BARRY J. FENC}IA.K

Plaintifi

NO.2025-

TI{E PENNSYLVANIA STATE

UNIVERSITY BOARD OF TRUSTEES,

and DAVID KLEPPINGER IN HIS

OFFICIAL CAPACITY AS CIIAIRMAN

Defendants.

ORDER

AND NOW, this _ day of March 2025, upon consideration of Plaintiffs Emergency

Motion for a Preliminary Injunction, it is hereby ORDERED that Plaintiffs Motion is

GRANTED, and Defendants are hereby ENJOINED and RESTRAINED from precluding

Plaintiff from the election ballot for the 2025 Alumni Trustee election. It is FURTHER

ORDERED that:

I . Prior to the distribution of election ballots to voters on April 2l, 2025, Defendants shall

inctude Barry J. Fenchak as an alumni candidate on all election ballots for the 2025 alumni

trustee election. Defendants shall not distribute to voters any election ballots that fail to

include Barry J. Fenchak as an alumni candidate for the 2025 alumni trustee election;

2. Plaintiff shall be listed in the first position for alumni candidates on all such election

ballots;

3. Bond in the amount of $ shall be posted by Barry J. Fenchak.

J
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IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY. PENNSYLVAIIIA

BARRY J. FENCHAK

Plainti"ff,

T}IE PENNSYLVANIA STATE

L,NIYERSITY BOARD OF TRUSTEES,

and MATTHEW SCHUYLER IN HIS

OFFICIAL CAPACITY AS CHARIMAN

Defendonts.

NO.2025-

SCHEDULING ORDER

AND NOW, on this _ day of April, 2025, upon consideration of the Emergency

Motion for Preliminary Injunction filed by Plaintifl Barry J. Fenchak, it is hereby ordered as

follows:

1. The brief of the MovanVPlaintiff shall be filed with the Centre County Prothonotary, a

copy delivered to the Chambers of Judge and

a copy sent to the Respondents/Defendants, no later than the close of business on April

.2025.

2. The brief of the Respondents,/Defendants shall be filed with the Centre County

Prothonotary. a copy delivered to the Chambers of Judge

later than the close ofbusiness on

3. A hearing shall be held on in Courtroom _. Centre Countv

Courthouse, Bellefonte, Pennsylvania.

4. Absent compelling circumstances, no continuances shall be granted, including

continuances by stipulations of counsel.

J
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OBERMAYER R.I,BMANN MAXWELL & HIPPEL LLP
By, Terry L. Mutchler, Esquire (Pa. ID No. 308052)

Justin J. Boehret, Esquire (Pa. ID No. 307633)

Centre Square West

1500 Market Street, Suite 3400

Philadelphia, Pennsylvania 1 9 1 03

(215) 66s-3000

Counsel for Plaintiff

IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY

BARRY J. FENCHAK

Plaintffi

THE PENNSYLVANIA STATE

UNIVERSITY BOARD OF TRUSTEES,

and DAWID KIEPPINGER IN HIS

OFFICIAL CAPACITY AS CHARIMAN

Defendants.

NO. 2024-CV-1843-CI

PLAINTIFF'S EMERGENCY MOTION FOR

4908-4986-0136 v1

PRELI1VtrNARY INJUNCTION

Plaintiff, Barry J. Fenchak, Trustee of The Pennsylvania State University Board of

Trustees, by and through his undersigned counsel, pursuant to Rule 1531(a) ofthe Pennsylvania

Rules of Civil Procedure, hereby moves this Honorable Court for an preliminary injunction

enjoining the Defendants from precluding Plaintiff from the ballot for the 2025 Alumni Trustee

Election, and in support thereof, avers as follows:



PROCEDURAL AND FACTUAL BACKGROUND

1. Plaintiff, Barry J. Fenchak ("Plaintiff'), is an elected member ofthe Board of

Trustees ofThe Pennsylvania State University serving in that capacity since his election by the

alumni in 2022.

2. Plaintiff is one of nine (9) voting members of the Board elected by the alumni

serving on the thirty-six (36) member Board.

3. Plaintiffs position on the Board is uncompensated and he is currently serving a

three-year term, which is set to expire on June 30,2025.

4. Defendant, Pennsylvania State University Board of Trustees (the "Board" or

collectively, "Defendants") is the corporate body responsible for goveming The Pennsylvania

State University.

5. Defendant, David Kleppinger ("Chairman Kleppinger" or collectively,

"Defendants"), is the Chairman of the Board of Trustees.

6. On or about Ju'ly 30,2024, the Defendants adopted the Amended and Restated

Bylaws of the Pennsylvania State University (the "Amended Bylaws").

7. Not coincidentally, this timeframe dovetailed with Plaintifls repeated attempts

and complaints about not being able to garner information he needed to meet his fiduciary

obligations as a voting member of the Board. Issues that are presently pending before this

Court in a separate action (the "Prior Action").

8. Nominations were accepted for Alumni candidates from January 21,2025 through

February 4, 2025.

9. During this period, Plaintiff received over 50 nominations, making him eligibte

for the alumni election process.
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10. Election ballots are scheduled to be distributed to alumni of the University on

April2l,2025, with the last day to submit ballots being May 8, 2025

ll. On or about February 26,2025, Defendants, through their newly created

'Nominating Subcommittee" established by Section 2.01 of the Amended Bylaws, voted that

Plaintiff (a duly elected Trustee) was ineligible to be listed on the ballot in the 2025 alumni

trustee election.

12. The vote of the Nominating Subcommittee was undertaken by Defendants

during the pendency of the Prior Action, and importantly, was cast while this Court's

Preliminary Injunction Order of Octobe r 9, 2024, and amended on October ll , 2024, was in

effect.

13. On or about April1,2025, in direct response to the Defendants' unlawful conduct,

Plaintiff, Barry F. Fenchak ("Plaintiff'), commenced this action. A true and correct copy of the

Comnlaint is artached hereto as Exhibit A.

14. Ptaintiffs complaint seeks declaratory relief pursuant to Pennsylvania's

Declaratory Judgments Act. Id.

15. As set forth in the Complaint, numerous provisions of the Amended Bylaws,

specificatly - Sections 2.01, 2.02, 2.03, 2.04 and 2.05, were adopted by the Defendants in

violation of 15 Pa. C.S. $ 5504 - which prohibits nonprofit corporations from adopting,

amending, or repealing provisions of bylaws that are "inconsistent with law."

16. These sections of the Amended Bylaws contain numerous provisions that

violate: statutory authority; well settled precedent ofthe Pennsylvania Supreme Court; and/or

fundamental rights guaranteed by the Pennsylvania Constitution.

17. As a result ofthe unlawfulness ofthese provisions ofthe Amended Bylaws, the

Nominating Subcommittee itself, and the standards they apply are unlawful.
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18. Accordingly, Plaintiff has, and will continue to, suffer immediate and

irreparable harm as a result of the Defendants unlawful actions precluding him from the

election ballot.

19. A preliminary injunction is a temporary remedy that is granted until the parties'

dispute can be fully resolved. Cutler v. Chapman,289 A.3d 139 (Pa. Commw. Ct.2023).

20. The basic purpose of a preliminary injunction is to preserve the status quo as it

exists or previously existed pending final resolution ofthe underlying controversy between the

parties. Fischer v. DePartment of Public Welfare,439 A.zd 1172 @a. 1982).

21. The requirements for the Court to consider before issuing a preliminary injunction are

as follows:

(1) whether the injunction is necessary to prevent immediate and irreparable harm thal

cannot be adequately compensated by damages; (2) whether greater injury would result

from refusing the injunction than from granting it; (3) whether the injunction will restore

the parties to their status as it existed immediately prior to the alleged wrongful conduct;

(4) whether plaintiffs are likely to prevail on the merits; (5) whether the injunction is

reasonably suited to abate the offending activity; and (6) whether the injunction will not

adversely affect the public interest. Free speech LLC v. Philadelphia, 884 A.2d 966, 970

(Pa. Commw. Ct. 2005); Warehime v. Warehime, 860 A.2d 4t, 46 (Pa' 2004); Kessler v'

Broder, et a1.,2004 PA Super 200, 851 A-2d944,946 (Pa. Super. Ct.2004) (citing Summit

Towne Centre, Inc. v. Shoe Show of Roclry Mt-, lnc.,573 Pa. 637 ,646,828 A'2d 995, 1001

(Pa. 2003)).

22. ..[T]o sustain a preliminary injunction, the plaintiffs right to reliefmust be clear,

4908-4986-0136 vl
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the need for relief must be immediate, and the injury must be irreparable if the injunction is not

granted;' Sovereign Bank v. Harper,674 A.2d 1085, 1091 (Pa. Super. 1996).

23. Only "reasonable grounds" need exist for a trial court to grant injunctive relief. Id

(citing William v. Children's Hosp. of Pittsburg,479 A.2d 452,453 (Pa. 1984)).

24. In this matter, Plaintiff meets all elements necessary for this Honorable Court to

enter a preliminary injunction.

I. The Injunction Is Necessary To Prevent Immediate And Irreparable Harm

That Cannot Be Adequately Compensated By Damages

25. First, an injunction is necessary to prevent immediate and ineparable harm that

cannot be adequately compensated by damages.

26. If the board is permitted to bulldoze ahead with precluding Plaintifffrom the ballot

in this election, the immediacy and irreparability of the harm is self-evident:

a. He will be denied t}re exercise of his fundamental right to free speech and

association as guaranteed by the Pennsylvania Constitution;

b. He will be precluded from the ballot for a position that he is otherwise eligible for

- but for the unlawful provisions of the Amended Bylaw;

c. The Defendants will be permitted to flout statutory authority ofthe legislature;

d. The Defendants will be permitted to ignore well settled precedent of the

Pennsylvania Supreme Court.

27. Importantly, a preliminary injunction is the only remedy capable of preventing

Plaintifffrom suffering further harm and allowing him to be included on the ballot'

28_ Plaintiff would not be adequately compensated for these deprivations by a mere

award of damages.
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Greater Injur"v Will Result From Refusing The Injunction Than From Granting

It

29. Next, geater injury would result by denying this request for injunctive relief, than

by granting it.

30. Furthermore, supportive alumni constituents, would be denied representation on

the board by their preferred trustee.

31. Conversely, the only arguable harm to Defendants by the granting of this

injunction would be that they cannot enforce the provisions of their Amended Bylaws that were

unlaw{ully adopted in violation ofPa. c.S. $ 5504 - as they are inconsistent with Pennsylvania

law in more than one respect.

32. Simply put, the harm of not granting this injunction is far greater than any

conceivable harm that could result from its entry.

III. Granting a Preliminary Injunction Will Restore and Preserve The Status Quo

33. Granting an injunction will restore the parties to the status that existed prior to the

Defendants' adoption of the unlawful provisions of the Amended Bylaws and their Nominating

Subcommittees attempt to preclude Plaintiff from the election ballot.

34. Granting this injunction will simply require Plaintiff to comply with the election

requirements that existed prior to the unlawful changes to the bylaws, and conversely, it will only

require the Defendants to comply with the Pennsylvania Constitution, Title 15, and the precedent

of the Pennsylvania Supreme Coud.

IV. Plaintiff is Likely to Prevail on the Merits

35. Next, as set forth in Plaintiff s Complaint, Plaintiff is likely to prevail on the merits

of the claims assened in this lawsuit.

36. The provisions of the Amended Bylaws challenged by Plaintiff in this action,
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specifically - Sections 2.01,2.02,2.03,2.04 and 2.05, were all adopted in violation of 15 Pa.

C.S. $ 5504 - which prohibits nonprofit corporations from adopting, amending, or repealing

provisions of bylaws that are "inconsistent with law."

37 . These sections ofthe Amended Bylaws contain numerous provisions that violate:

statutory authority; well settled precedent of the Pennsylvania Supreme Court; and/or

fundamental rights guaranteed by the Pennsylvania Constitution.l

38. Pursuant to Pennsylvania's Declaratory Judgment Act, Plaintiff is entitled to a

declaration that the challenged provisions of the Amended Bylaws are unla*'flil, null and void,

and the vote case by the Nominating Subcommittee pursuant to those unla*fi.rl provisions of the

Amended Bylaws was also unlawful.

39. Accordingly, he is likely to prevail on the claims raised in this lawsuit.

V. The Injunction is Reasonably Suited to Abate the Offending Activity

40. "A preliminary injunction must be reasonably suited to abate the offending

actittity." SEIU Healthcare Pennsylvania, 104 A3d at 509-

41. Without an injunction, the Defendants will achieve their ultimate goal of removing

Plaintiff from the Board of Trustees - permanently.

42. An injunction is reasonably suited to stop the Defendants, and it will allow the

merits ofthis lawsuit to be fairly and futly litigated, and a decision on the merits will be rendered

by this Honorable Court.

\T. An Injunction will not Adversely Affect the Public Interest

43. An injunction will not adversely affect the public interest in this matter'

44. To the contrary, an injunction will serve the public interests of due process,

1 plaintiff incorporates herein by reference, the averments of his complaint, attached as Elhihlla
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transparency, good govemance, and faithful discharge ofthe laws of this Commonwealth.

CONCLUSION

45. For the foregoing reasons, it is respectfully suggests that this Honorable Court

should enter a pretiminary injunction enjoining the Defendants from precluding Plaintifffrom the

ballot and

WFmREFORE, Plaintiffrespectfully requests that this Honorable Court enter the attached

order granting this Emergency Motion for a Preliminary lnjunction.

Respectfully submitted,

OBERMAYER REBMANN MAXWELL

& HIPPEL LLP

/s/ Terry L. Mutchler

/s/ Justin J. Boehret

Terry L. Mutchler (Pa. I.D. 308052)

Justin J. Boehret, Esquire (Pa. I.D. 307633)

Center Square West

1500 Market Street, Suite 3400

Philadelphia, PA I 9l 02

Anorneys for Plaintif
Barry J. Fenchak

Date: April 1, 2025
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CERTIFICATE OF COMPLIANCE

I certif, that this filing complies with the provisions of the Public Access Policy of the

Unified Judicial System of Pennsylvania: Case Records of the Appellate and Trial Courts that

require filing confidential information and documents differently than non-confidential

information and documents.

Respectfu lly submitted,

OBERMAYER RIBMANN MAXWELL & HIPPEL LLP

/s/ Justin J. Boehret

Justin J. Boehret, Esquire

Pa. ID No. 307633

Center Square West

i500 Market Street, Suite 3400

Philadelphia, PA 19102

Attomey for Plaintiff

Dated: April 1.2025
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IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY

BARRY J. FENCHAK

Plaintiff,

THE PENNS\'LVANIA STATE

UNIVERSITY BOARD OF TRUSTEES,

And MATTHEW SCHUYLER IN HIS

OFFICIAI CAPACITY AS CHARIMAN

NO. 2024-CV-1843-CI

CERTIFICATE OF GOO D FAITH EFFORT

Pursuant to Centre County Local Rule 208.2(e), undesigned counsel certify that we have

previously conferred with Defendants in a good faith effort to resolve by agreement the issues

raised by this application without intervention ofthe court and the requested relief was denied.

OBERMAYERREBMANN MAXWELL & HIPPEL LLP

/s/ Terry L. Mutchler

/s/ Justin J. Boehret

Terry L. Mutchler (Pa. I.D. 308052)

Justin J. Boehret, Esquire (Pa. I.D. 307633)

Center Square West

1500 Market Street, Suite 3400

Philadelphia, PA 19102

Attorneys for Plaintiff
Barrv J. Fenchak

Date: April l, 2025
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CERTIFICATE OF SER\'ICE

I, Justin J. Boehret, hereby certify that on this date a true and correct copy ofthe foregoing

document was served upon general counsel for the Defendants, via email and regular mail:

Tabitha R. Oman, Esquire

General Counsel

OBERMA1TRREBMANN MAXWELL & HIPPEL LLP

/s/.lustin J. Boe hrel

Justin J. Boehret, Esquire

Pa. ID No. 307633

Center Square West

I 500 Market Street. Suite 3400

Philadelphia, PA 19102

Attomev for Plaintiff

Dated: April l, 2025
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